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Article 138 Complaints

Article 138, Uniform Code of Military Justice (UCMJ), provides a Soldier with an avenue to
complain about the decisions of his commanding officer. This complaint procedure is available
to both active duty Soldiers and reserve Soldiers when in a Title 10 duty status. Any member of
the armed forces who believes himself wronged by his commanding officer, and who, upon due
application to that commanding officer, is refused redress, may complain to any superior
commissioned officer, who shall forward the complaint to the officer exercising general court-
martial jurisdiction over the officer against whom it is made. The officer exercising general court-
martial jurisdiction shall examine into the complaint and take proper measures for redressing the
wrong complained of; and he shall, as soon as possible, send to the Secretary concerned a true
statement of that complaint, with the proceedings had thereon.

Before filing an Article 138 complaint, a Soldier must submit an initial request for
redress. A request for redress gives the commanding officer the opportunity to respond to the
Soldier's allegations and perhaps resolve issues at a much lower level. Defense counsel or
legal assistance attorneys can point Soldiers to an example request for redress in Army
Regulation AR 27-10 and can assist in the preparation of requests for redress. Requests for
redress may be as short as a one-page memorandum but must "identify the commanding officer
against whom it is made, the date and nature of the alleged wrong, and if possible, the specific
redress desired." The Soldier's commanding officer has fifteen days in which to respond to a
Soldier's request for redress. If a commander will not be able to complete his response in fifteen
days, he must provide the Soldier with an interim response containing the estimated date of
when the final response will be completed. Reserve component commanders who are not on
active duty must respond to a request for redress in writing and in a timely manner so that the
complainant will receive the response within 60 days from receipt of the request for redress.
This will allow sufficient time (two drill periods) for RC commanders who are not on active duty
to respond to request for redress.

A Soldier who requests redress and has been refused a remedy or did not receive a
response within fifteen days may submit an Article 138 complaint. As with the request for
redress, AR 27-10 contains example Article 138 complaints that may be used by the Soldier and
his counsel. The complaint should be in writing and include all pertinent information such as the
identity of the commanding officer being complained against, the dates a written request for
redress was submitted and denied, a concise description of the wrong, and any remedy sought.
The Soldier has ninety days from the time of the perceived wrong to submit an Article 138
complaint. The complaint should be submitted to the respondent-commander's immediate
superior commissioned officer. Therefore, if the respondent-commander is the Soldier's
company commander, the Soldier should submit the Article 138 complaint to his battalion
commander. This superior commissioned officer has the duty to forward the complaint to the
general court-martial convening authority (GCMCA), which is normally the installation
commanding general. A deficient complaint "does not substantially meet the requirements of
Article 138" and therefore no decision by the GCMCA is required. Examples of deficient
complaints include those that were submitted prior to a request for redress, those that were filed
outside the ninety-day window, or those that were essentially the same as an earlier complaint.
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Complaints that are generally inappropriate for Article 138 review are those based upon adverse
actions against a Soldier. These actions are inappropriate for review because Soldiers are
already entitled to due process with more specific channels and procedures to ensure the
Soldier has an adequate opportunity to be heard. Article 138 complaints provide Soldiers an
avenue for redress when there is no other remedy available. Matters that are inappropriate for
Article 138 review include courts-martial, nonjudicial punishment, officer elimination actions,
enlisted separation actions, findings of financial liability, and appeals of officer or enlisted
evaluation reports.

The GCMCA is required to make an examination into each Article 138 complaint. He may
examine the complaint personally or appoint an officer to conduct an AR 15-6 investigation. If an
AR 15-6 investigation is initiated, the investigating officer may contact the complainant-Soldier
for more information but he is not entitled to be a participant in the process. The GCMCA must
personally act on Article 138 complaints; his authority may not be delegated to another officer
such as the installation chief of staff. The GCMCA's action includes notifying Soldiers when
complaints are deficient, are inappropriate for review, or will be referred to a more appropriate
official channel. An example referral is forwarding allegations of whistleblower reprisal to the
inspector general. Finally, the GCMCA will respond to complaints that are appropriate for
review, whether by granting the requested relief or by providing reasons for his denial. If a
remedy is denied, the GCMCA (with the aid of his SJA) should fully explain the factual basis for
his denial even though the presumption is that commanding officers act appropriately. Factors
that a GCMCA must consider include whether: the commanding officer's perceived "wrong"
violated law or regulation; was beyond his legitimate authority; was arbitrary, capricious, or an
abuse of discretion; or was materially unfair.

After action by the GCMCA, the Article 138 complaint is forwarded to the Office of the
Judge Advocate General (OTJAG) for review. In many cases the complaint may not have to
be forwarded to OTJAG but may be resolved at the local installation level. For instance,
commanding officers may provide some or all of the relief requested by Soldiers who submit
requests for redress or Article 138 complaints; a Soldier may decide it is no longer necessary to
file an Article 138 complaint after receiving his commander's response or action on a request for
redress; or a Soldier may voluntarily choose to withdraw an Article 138 complaint that has
already been submitted. An Article 138 complaint that has not been forwarded to the GCMCA
may be withdrawn based on a Soldier's verbal request. If the GCMCA has already received the
complaint, the Soldier must submit a written request to withdraw it. Complaints that have been
properly withdrawn are not forwarded to OTJAG. Deficient complaints are also not forwarded to
OTJAG but are returned to the Soldier. The Soldier will be instructed as to why his complaint is
deficient and ways to correct such deficiency.

The OTJAG, Administrative Law Division, receives the Article 138 complaint at the
Headquarters Department of Army (HQDA) level. A JA in the Ethics, Legislation, and Freedom
of Information Act (FOIA) Branch of the Administrative Law Division (HQDA Judge Advocate)
will complete a further legal review of the complaint and may coordinate to clarify information
with the installation point of contact. The HQDA JA prepares a memorandum of review for final
action by the Assistant Judge Advocate General for Military Law and Operations (AJAG
(ML&O)). Once final action is taken, the complainant, the respondent commander, and the
GCMCA are informed of the final disposition of the Article 138 complaint.

If you have further questions, please email us at: USARMY.WIESBADEN.USAREUR.MBX.OQJA-
WLC-LEGAL-ASSISTANCE-CALENDAR@MAIL.MIL.
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