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Estate Settlement – International Probate 
by 

LTC (R) Lawrence Applebaum 
 
 
General.   
 
Most you already know that over the years I have assisted Retirees and surviving 
spouses with myriad administrative needs. The result is that I have increased my 
knowledge base which I readily share with others. 
 
I am currently assisting a recent widow who is faced with obtaining financial assets in 
the United States that were owned by her Soldier, but without her named as the 
beneficiary. 
 
Married couples have joint and individual assets.  This separation of assets is easily 
seen when looking at each partner’s net worth.  The net worth listing shows the value 
assigned to each asset.  In the case of financial assets which are individually owned, the 
net worth does not show if a beneficiary is identified for each individually owned asset. 
Therefore, it is necessary to review the documentation for each individually owned asset 
to determine if a beneficiary is identified in the event of the owner’s death. 
 
Individually Owned Asset – No Beneficiary Listed on Death  
 
For a quick review, you can only have one last will and testament.  If the will was 
prepared by a German Notar, it is generally sealed and stored at the German 
Nachlassgericht (probate court) that serves the testator’s home location.  Many Soldier’s 
opt to have their last will and testament prepared by a military Judge Advocate General 
(JAG).  Generally, this will is stored at home or in a safe deposit box.  If the Soldier is a 
resident of Germany, then the will must be probated in Germany.  Obviously, the JAG 
will must be translated to English. 
 
When the JAG will is submitted to or German will unsealed by the German 
Nachlassgericht, this document with the original signature becomes a permanent part of 
the testator’s file at the Nachlassgericht.  It is nearly impossible to have the will returned 
to the personal representative or executor of the estate by the Nachlassgericht. 
 
This, being the situation, is it possible to probate a copy of the will without the original 
signature in another country, specifically, the United States?  The short answer is yes.  

In many U.S. jurisdictions, it is possible to open an ancillary probate of a foreign estate 
proceeding using an authenticated copy of a foreign will rather than the original will itself, 
especially when the original document has already been permanently archived at the 
German Nachlassgericht. 

Typically, the U.S. probate court will require: 
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1. A certified or authenticated copy of the will from the German Nachlassgericht.  
2. Proof that the will was admitted to probate in Germany (for example, the German 

opening protocol/order, probate decree, or similar court record). 
3. Proper authentication of those documents, usually through an apostille under the 

Hague Apostille Convention.  
4. Certified English translations of the German documents, if they are not already in 

English.  

Many U.S. states expressly allow probate of an “authenticated copy” of a will that has 
gone through a foreign probate process.  

For estates originating outside the United States, as mentioned above, U.S. courts 
commonly require the foreign probate documents to be authenticated with an apostille. 
An apostille is a certificate that authenticates the origin of a public document so it can be 
recognized in another country that is part of The Hague Apostille Convention.  The 
United States is a signatory to this convention. 

The apostille confirms that: the signature on the document is genuine, the person who 
signed it had authority to do so, and any seal or stamp is authentic. It does not verify the 
truth of the document’s contents. 

The exact procedure depends heavily on: the U.S. state where the individually owned 
assets are located, the type of assets (bank account, brokerage account, real estate, 
etc.), and whether the institution will accept foreign probate documentation without a full 
local probate proceeding.  

Some financial institutions may release assets based on: a German certificate of 
inheritance (Erbschein), a small-estate affidavit, or ancillary letters testamentary issued 
by a U.S. probate court. Others insist on a formal ancillary probate proceeding in the 
relevant state. 

Because the assets are in the United States and involve cross-border succession, this is 
usually handled by a U.S. probate attorney in the specific state where the assets are 
held. The attorney would normally request from the German court: a certified copy of the 
will, the probate order/opening protocol, and apostilles for both documents.  

The fact that the original will remains permanently in the German court file usually does 
not prevent ancillary probate in the United States. 

In Germany, apostilles for probate documents are generally issued by the German 
authority that supervises or is connected to the Nachlassgericht that created the 
documents. Because probate records come from a German Nachlassgericht, the 
apostille is normally obtained from the competent authority in the German federal state 
(Bundesland) where that court is located. 
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Germany’s Federal Foreign Office, Apostilles and Certifications, provides an official 
directory explaining which German authority issues apostilles for different categories of 
documents, 
 
When probate documents are needed for a probate action in the United States, the 
German authority issues the apostille in Germany and the apostilled documents can 
then be presented directly to the U.S. probate court.  Typically, the documents that 
would require the apostille include certified copy of the will, the probate order/opening 
protocol (Eröffnungsprotokoll), and a certificate of inheritance (Erbschein), if applicable.  
 
I want to offer one last important practical point about U.S. financial institutions.  Before 
going through the ancillary probate procedure described above, you must contact the 
financial institution to confirm their recognition and acceptance of the ancillary probate 
procedure.  The institution’s internal policy often matters as much as state probate law. 
 
Some years ago, I assisted a surviving spouse without children who had a savings 
account in the U.S.  During the process to update her last will and testament, I reviewed 
her net worth. I called the bank in the States to inquire about their readiness to accept 
ancillary probate.  The answer was no and she closed the savings account.  Otherwise, 
the money would have been lost. 
 
Summary. 
 
International probate does present some challenges.  If there are financial or real estate 
assets in the U.S.A., now is the time to look at the documentation to assure the financial 
assets include a beneficiary.  If the real estate assets are only in the Soldier’s name, 
take action to include the spouse’s name on the deed.  If the surviving spouse needs to 
accomplish an ancillary probate, before starting the process, assure that the state where 
the assets are located permits the ancillary action. Additionally, assure that the financial 
institution will accept the ancillary probate. 


