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ESTATE PLANNING




Agenda

What is estate planning?
Do I really need it?

What will happen if I don’t do it?

Estate Planning Worksheet

What if my spouse is not a U.S. Citizen?

What happens to my German property?



What is Estate Planning?

A collection of legal documents designed to protect you
and your family

+ A will disposes of orphaned property in your gross
estate, designates guardians for minor children, and
provides your final wishes

- A living will or advance medical directive provides
instructions regarding your wishes for medical care

« A healthcare power of attorney provides a specific
person or persons with the authority to make health
care decisions for you

- A springing durable power of attorney provides a
specific person or persons with the authority to make
day to day decisions for you




Do I really

need estate
planning
documents?

Do you have minor children?

Do you wish to disinherit someone?

Do you have a large amount of orphaned property?

Do you own real estate by yourself?

Do you have specific desires regarding the disposition of
your remains?

Do you have concerns about your care when incapacitated?



Orphaned Property / Probate
Estate

Gross Estate All your assets at the time of your death

- _Nmm_ _U_;O—Um_..ﬂ< | If you own real property jointly (tenants in common, right
of survivorship) it will pass outside of probate

- _lm._...m Insurance| Life insurance will pass outside of your will to the

designated beneficiary

- _Um_h_ on Umm.ﬂ: Bank accounts, SBP, etc., where you have designated a
survivor beneficiary

- Gifts made in advance are subject to different rules
- Gifts

Probate Estate




What will happen

without estate
planning documents?

State Intestacy Laws

e Spouse, children, parents, etc.

Court Orders Needed for Care




Estate Planning Worksheet Overview

Primarv Document

—Lwill

Medical Documents

= 2a. Living Will (a document that formally states your desire not to be kept alive by cxtraordinary medical means and
lcaves directions for your health care providers)

OR

2 2b. Durable Powecr of Attorncy for Health Carc (a document in which you delegate to an agent the power to make
health care decisions in the invent you become incapacitated)

Power of Attormey

(C 3. Springing Durablc General Power of Attorney (a document in which you delegate to an agent the power to make
financial decisions in the cvent you become incapacitated)




Estate Planning Worksheet Overview

D. DISINHERIT. Do you wish to specifically disinherit any person and prohibit them from receiving any of your
property? 1 Yes ] No

¢ If you selected yes, what is the reason for disinheritance? [Choose one]
L] For reasons deemed good and sufficient
{1 Because the testator has provided significantly for them during their lifetime
[J Not for lack of love or affection
[1 Other:

e Ifyou selected yes, who do you wish to disinherit and what is their relationship to you?




Estate Planning Worksheet Overview

E. FUNERAL ARRANGEMENTS.
1. Upon my passing, I desire:
To receive military honors ~] Yes T No

2. If you selected yes, do you want to include instructions to distribute American flags to specific people as part of the
military honors? [l Yes 1 No

» If you selected yes, please provide the names of the flag recipients here:

3. What are your preferences with regards to your remains?

] To be cremated and the ashes scattered in or at a specific location:

—

[ To be cremated and the ashes to be given to a specific person: ,

] To be buried or interred at a specified location:

1 To be buried at a location chosen by the Personal Representative

1 Other

T I do not wish to express my desires concerning my remains 9




Estate Planning Worksheet Overview

F. DISPOSITION OF THE ESTATE.

1. PRERESIDUARY GIFTS (Gifts before your estate is divided). Do you wish to make any gifts of property before the
remainder of your estate is devised as described in the sections that follow below? 1 Yes T No

e Ifyes. what do you wish to give and to whom?
1 Specific gift of personal property.

Item Description:

Gift to Whom (Name and Relationship):

If the recipient does not survive you. the gift shall [ lapse, or {J go to a contingent beneficiary:
[Name and Relationship]

1 Specific gift of real property.
Property Description:
Gift to Whom (Name and Relationship):

If the recipient does not survive you, the gift shall [ Iapse, or LI go to a contingent beneficiary,
[Name and Relationship]

1 Cash Gift.

Cash Amount:

Gift to Whom (Name and Relationship):

If the recipient does not swrvive you, the gift shall [ lapse. or LI go to a contingent beneficiary., 10
[Name and Relationship]




Estate Planning Worksheet Overview

2. RESIDUARY ESTATE (The remainder of your estate)

a. How do you want the remainder of your estate to pass [select one option]?

L Option 1 (Most Common): Testator wishes to distribute the residuary estate outright to first to the Testator’s

spouse / partner should they survive them. then to Testator’s living children and to the descendants of a deceased
child.

If you selected Option 1. select one option below:

(1) I The shares shall remain equal for each child, with their portion shared among their children if

ES

they predecease you (“per stitpes™). For example, the testator had three children: A, B, and C, but B
and C passed away before the testator. B had two children: B1 and B2. C had three children: C1, C2,
and C3. Under the “per stirpes” rule, distribution would divide the estate into three equal parts for the
children, with the deceased child’s issue taking the deceased child’s share. Thus: 1/3to A,  1/6

each to Bl and B2, and 1/9 each to C1, C2, and C3.

(2) I OR The shares shall remain equal at each generation (“per capita™). Under the “per capita at
each generation™ rule, A would still get 1/3, but B1, B2, C1. C2, and C3 would all equally share the
remaining 2/3s.

11




Estate Planning Worksheet Overview

3. COMMON DISASTER. If you and your spouse / partner die in a common disaster, shall it be presumed that you
survived your spouse / partner? U1 Yes [] No

NOTE: If you select yes here, and you die in a common disaster, your estate will pass first to your spouse, and will
then be distributed in accordance with your spouse’s will.

4. NO LIVING HEIRS (INTESTACY). In the event that no person designated in your will is living, your property
should be distributed as follows:

_ In accordance with the state intestacy laws

_ OR to the following specific individuals or charities:

12



Estate Planning Worksheet Overview

5. PERSONAL REPRESENTATIVE. Who should administer your estate upon your passing?

a. _ A primary personal representative (name and relationship to you)

* Do you wish to appoint a successor personal representative? | Yes [ No

¢ Ifyes. name and relationship to you

L1 OR co-personal representatives

¢  First Co-Personal Representative and relationship to you

e Second Co-Personal Representative and relationship to you

¢ Ifeither co-personal representatives are unable or unwilling to serve:

U1 The remaining co-personal representative may act alone
_ OR A successor co-personal representative is appointed:

Name and relationship to you:

13



Estate Planning Worksheet Overview

H. ADVANCE MEDICAL DIRECTIVE OR MEDICAL POWER OF ATTORNEY (MEDICAL) [Only One if

Desired]

1. I Advance Medical Directive / Living Will. Select this option if you want to express your desires concerned your
care and treatment should you become incapacitated, but do not necessarily want to designate an agent to make

decisions for you.

OR

14



Estate Planning Worksheet Overview

2. [ Medical Power of Attorney. Select this option if you want to name as your agent to make MEDICAL decisions
regarding your care if you become medically incapacitated:

Name Relationship to You Contact Information Primary / Co / Successor
(Address and Phone)

15



Estate Planning Worksheet Overview

3. If you have a terminal. incurable medication condition and your life is only being prolonged by means of artificially
provided life support, is it your intent to:

_IRefuse administration of life-sustaining procedures
If selected, do you wish to:
[ have artificially provided nutrition and hydration.

S——

__to specity your wishes for treatment (such as CPR, mechanical respiration, etc.) if you are diagnosed to
be in terminal condition?

"Ito direct that, if you have been diagnosed as pregnant and that diagnosis is known to your physician, this
directive shall have no force or effect during the course of your pregnancy.

— 16

__OR Continue the use of life-sustaining procedures




Estate Planning Worksheet Overview

I. SPRINGING DURABLE POWER OF ATTORNEY (GENERAL) [Only if Desired]

1. If you are unable to attend to your FINANCIAL AFFAIRS or make SIMILAR DECISIONS because of disability or
any other reason. who do you want to name as your agent to make decisions. for whatever purpose, for you:

Name Relationship to You Contact Information Primary / Co / Successor
(Address and Phone)

17




Foreign

Citizen
Spouses

The probate estate becomes much more
complicated

We are not tax planners - consult one if your
probate estate is large

Qualified Domestic Trusts

18




What happens to my German
property?

EU Succession Requlation of 2012:

- hew rules as of August 17, 2015
- prior/old Wills remain valid

19



German L

iving Will & PoA Caretaking

Bilingual
(German/English)

Power of Attorney
for Caretaking and
Living Will

“Vorsorgevollmacht
und
Patientenverfiigung”

» Scope: Health Care, Property Care,
Revocation, Guardianship, Cause of Death

» German Civil Code (BGB, Biirgerliches

Gesetzbuch)

» Mutual representation of spouses in matters of
health care for six months (§ 1358 BGB)

» Living will; treatment wishes or presumed will
of the person being cared for (§ 1827 BGB)




German Inheritance Law

EU REGULATION No 650/2012
EUS . of the European Parliament and the Council of 4 July 2012
:.Onmmm_os on jurisdiction, applicable law, recognition and enforcement of
Regulation of 2012 decisions and acceptance and enforcement of authentic instruments
in matters of succession and on the creation of a European
Certificate of Succession

* Definition of Residence » Habitual Residence of deceased person at

* Change of Residence .
. Domicile time of death.

. SOFA status » Choice of law: The law of citizenship.




‘German Inheritance Law

US Last Will and » Creation in mm::m:.< - choice oﬁ. law cm.mma
Testament on citizenship IAW EU Succession
Regulation

> Universal succession
> even German real estate passes under US (State) law!

US Last Will and > Creation in the USA based on US (State) law

Testament » Estate split (immovable vs. movable property).
» German real estate passes under German estate law.

> all moveable/tangible property passes under US (State)
law




German Inheritance Law

Sample:

(US Will & US Residence)
Application for a
certificate of inheritance /
executor’s certificate for
a German bank account:

> Application for the issuance of a certificate of
inheritance / executor’s certificate under the laws of
the State of North Carolina (USA), limited in scope to
movable assets located in the Federal Republic of
Germany.

» German: "Antrag auf Erteilung eines Erbscheins /
Testamentsvollstreckerzeugnisses unter Anwendung des
Rechts von Nord Carolina (USA), gegenstdndlich beschrankt
auf in der Bundesrepublik Deutschland belegenes
bewegliches Vermégen.”




‘German Inheritance Law

Sample:
(US Will & US Residence)

Application for a
certificate of inheritance /
executor’s certificate for

German real estate:

» Application for the issuance of a certificate of

>

inheritance / executor’s certificate under German law,
limited in scope to real property located in the Federal
Republic of Germany.

German: "Antrag auf Erteilung eines Erbscheins /
Testamentsvollstreckerzeugnisses unter Anwendung
deutschen Rechts, gegensténdlich beschrénkt auf in der
Bundesrepublik Deutschland belegenes unbewegliches
Vermégen.”




German Inheritance Law

Us will > Apostille to authenticate the original Will
complications > German court will keep the original will

» German certified translation of the Will
before it can be presented to a German
Probate Court (Nachlassgericht).

» German court may request Will to be

presented through a German Notar.
> Expert report on compliance with US (State) law




German Inheritance Law

Us will » Legacy Solution (Vermachtnis)
and » German Notar
German Real Estate > Notarial Will limited to legacy of real estate with
execution

> Notar fees only based on legacy
>

Transfer of ownership
» Land registry proceedings




German Inheritance Law

Trusts
- Germany is not
Trust friendly!

» German civil law does not recognize trusts
> No signatory state to The Hague Convention on the Law
applicable to Trusts and on their Recognition of July 1,
1985 (Hague Convention #30)

> Trusts are a taxable entity in Germany
> A German taxpayer should never serve as trustee of a

U.S. trust = foreign trust under U.S. tax law, see Code
§7701(a)(30).




‘German Inheritance Law

Types and validity of  |> Notarial Will (German Notar)
Will under German

law

» Holographic/handwritten Will
> Foreign (US) Will

» Hague Convention on the Conflicts of Laws relating to
the Form of Testamentary Dispositions of October 5,

1961 (Hague Convention # 11)




German Inheritance Law
>
» Principle of universal succession

» decedent's property vests immediately in heir(s) at time
of death

Estate is not a separate entity

German Last Will
and Testament

> No executor/administration needed

> Estate is not taxed but the heir on his/her
share is subject to German Estate/Gift Tax.

> Debts can be inherited = disclaim inheritance




Inheri

Intestate rules

e 15 to surviving spouse:

/4 to wife under the
laws of succession

% 14 to wife b/c the
marriage is terminated
by death

« 15 to decedent’s surviving
children

s 2 children %2 each
» 3 children: %6 per child

2 &

R/
0‘0




Intestate rules

e 1/ to surviving spouse:
% /4 to wife under the
laws of succession
% 14 to wife b/c the
marriage is terminated
by death

15 to decedent’s surviving

child(ren)

+» 2 children a2 each
% 3 children: ¥ per child




‘German Inheritance Law:

Forced heirs

e 1/ to surviving spouse:
<% 14 to wife under the
laws of succession

% 14 to wife b/c the
marriage is terminated

by death

« disinherited child:
< % of the “intestate share”
as a legal entitlement
(obligatory part, Pflichtteil) 1,2 = 1fg

monetary claim




erman Inheritance Law

Certificate of > Foreign Wills
inheritance > See, prior slide US Will complications
(Erbschein) > Handwritten Wills

> Proof of inheritance and legal succession
» German PoA in the event of death
» Bank accounts, car sale, -
> Land Registry




German Estate Planning

> “Oder-Konto”: surviving co-owner can act freely
» POD (“payable on death”) account
» No POD account = 72 goes into estate
» Inheritance Certificate (“Erbschein”)
> Tax release/ transfer certificate
“Unbedenklichkeitsbescheinigung™)

German Joint Bank
Account
(“Gemeinschaftskonto”)




German Inheritance Tax Law

Transfer Tax Regime > Germany: Inheritance Tax Regime
» Tax on recipient/ transferee

> USA: Estate Tax Regime

» Tax on transferor

> Estate Tax Treaty

» Fiscal Domicile




German Inheritance Tax Law

German Estate »Example: An estate of 1.5 million Euros can be
Taxes passed completely tax-free if the deceased has

ErbStG: a surviving spouse, 2 children and 1 grandchild.
§ 13(1) No. 4b: Family Home .
§ 15 - Tax Classes/Categories » €500,000 to surviving spouse (under estate rules)
§ 16 — Exemptions >» €400,000 to child 1
§ 17 - Tax Brackets » €400,000 to child 2

I* 7% to 30% » €200,000 to grandchild

II: 15% to 43%
ITI: 30% to 50% » The grantor can repeat tax-free gifts every 10 years.




German Inheritance Tax Law

» The value of the entire estate will be calculated on
figures applicable at the time of death, no matter
whether the estate increased or decreased since.

German Estate
Taxes




German-US Estate Tax Treaty

Art. 11:

US can tax its
citizens always
and
Germany can tax
residing heirs

> Art. 9: Fiscal domicile
» US citizenship vs. German residency
» 10-year rule on residency
» Decedent vs. heir(s

> Art. 5: Real Estate taxed where located
» US tax credit for German estate tax on real property
» German tax credit for US real property estate tax




German-

Art. 11:
Tax Credits

dent was a US citizen and German
resident (>10 yrs!)
» Credit for German estate tax

» US heir (> 10-year rule)
» Credit for US estate tax (on heir’s share)




‘German-US Estate Tax Treaty

Art. 10:
Deductions
and
Exemptions

» Examples:
> IRA, 401(k) - foreign estate vs. domestic estate (w/
US income tax credit)
» US marital deduction
> Non-resident requires QDOT (Qualified domestic
trust) > Art. 12: German 5-year “roll-back” option
> excess of 50%, caped at German tax-free share

> YOU MAY NEED AN ESTATE (TAX) PLANNING EXPERT




CPT Padraig Delaney

Joerg Moddelmog

Kaiserslautern Legal Services Center
+49 (0)611 143-523-4330

https://home.army.mil/rheinland-pfalz/all-
services/legal-services-center-kaiserslautern
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