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DEFINITIONS (DEC 2022) BI.001 

(a) This part- 

(1) Defines words and terms that are frequently used in the Morale Welfare and Recreation 
Nonappropriated Contracting Regulation AR 215-4; 

(2) Provides cross-references to other definitions in AR 215-4 of the same word or term; and 

(3) Provides for the incorporation of these definitions in solicitations and contracts by reference. 

(b) Other clauses may define other words or terms and those definitions only apply to the part, 
subpart, or section where the word or term is defined. 

(c) A word or a term, defined in this section, has the same meaning throughout this AR 215-4, 
unless- 

(1) The context in which the word or term is used clearly requires a different meaning; or 

(2) Another clause part, subpart, or section provides a different definition for the particular part 
or portion of the part. 

"Architect-engineer services", as defined in 40 U.S.C. 1102, means- 

(1) Professional services of an architectural or engineering nature, as defined by State law, if 
applicable, that are required to be performed or approved by a person licensed, registered, or 
certified to provide those services; 

(2) Professional services of an architectural or engineering nature performed by contract that 
are associated with research, planning, development, design, construction, alteration, or repair 
of real property; and 

(3) Those other professional services of an architectural or engineering nature, or incidental 
services, that members of the architectural and engineering professions (and individuals in their 
employ) may logically or justifiably perform, including studies, investigations, surveying and 
mapping, tests, evaluations, consultations, comprehensive planning, program management, 
conceptual designs, plans and specifications, value engineering, construction phase services, 
soils engineering, drawing reviews, preparation of operating and maintenance manuals, and 
other related services. 

"Assignment of claims" means the transfer or making over by the contractor to a bank, trust 
company, or other financing institution, as security for a loan to the contractor, of its right to be 
paid by the NAFI for contract performance. 

"Best value" means the expected outcome of an acquisition that, in the NAFI's estimation, 
provides the greatest overall benefit in response to the requirement. 

"Change-of-name agreement" means a legal instrument executed by the contractor and the 
NAFI that recognizes the legal change of name of the contractor without disturbing the original 
contractual rights and obligations of the parties. 

"Change order" means a written order, signed by the contracting officer, directing the contractor 
to make a change that the Changes clause authorizes the contracting officer to order without 
the contractor's consent. 
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"Chief Acquisition Officer" means an executive level acquisition official responsible for agency 
performance of acquisition activities and acquisition programs. 

"Claim" means a written demand or written assertion by one of the contracting parties seeking, 
as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of 
contract terms, or other relief arising under or relating to the contract. 

"Classified information" means any knowledge that can be communicated or any documentary 
material, regardless of its physical form or characteristics, that- 

(1) (i) Is owned by, is produced by or for, or is under the control of the NAFI; or 

(ii) Has been classified by the Department of Energy as privately generated restricted data 
following the procedures in 10 CFR 1045.21; and 

(2) Must be protected against unauthorized disclosure according to Executive Order12958, 
Classified National Security Information, April 7,1995, or classified in accordance with the 
Atomic Energy Act of 1954. 

"Commercial component" means any component that is a commercial product. 

"Commercial computer software" means any computer software that is a commercial product or 
commercial service. 

"Commercial Item" means a product or a service (e.g., items, supplies, materials, components) 
sold or traded to the general public in the course of conducting normal business operations at 
established catalog or market prices. 

"Commercial product" means- 

(1) A product, other than real property, that is of a type customarily used by the general public or 
by nongovernmental entities for purposes other than governmental purposes, and- 

(i) Has been sold, leased, or licensed to the general public; or 

(ii) Has been offered for sale, lease, or license to the general public; 

(2) A product that evolved from a product described in paragraph (1) of this definition through 
advances in technology or performance and that is not yet available in the commercial 
marketplace, but will be available in the commercial marketplace in time to satisfy the delivery 
requirements under a solicitation; 

(3) A product that would satisfy a criterion expressed in paragraph (1) or (2) of this definition, 
except for- 

(i) Modifications of a type customarily available in the commercial marketplace; or 

(ii) Minor modifications of a type not customarily available in the commercial marketplace made 
to meet NAFI requirements. "Minor modifications" means modifications that do not significantly 
alter the nongovernmental function or essential physical characteristics of an item or 
component, or change the purpose of a process. Factors to be considered in determining 
whether a modification is minor include the value and size of the modification and the 
comparative value and size of the final product. Dollar values and percentages may be used as 
guideposts, but are not conclusive evidence that a modification is minor; 

(4) Any combination of products meeting the requirements of paragraph (1), (2), or (3) of this 
definition that are of a type customarily combined and sold in combination to the general public; 
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(5) A product, or combination of products, referred to in paragraphs (1) through (4) of this 
definition, even though the product, or combination of products, is transferred between or 
among separate divisions, subsidiaries, or affiliates of a contractor; or 

(6)A nondevelopmental item, if the procuring agency determines the product was developed 
exclusively at private expense and sold in substantial quantities, on a competitive basis, to 
multiple State and local governments or to multiple foreign governments. 

"Commercial service" means- 

(1) Installation services, maintenance services, repair services, training services, and other 
services if- 

(i)Such services are procured for support of a commercial product as defined in this section, 
regardless of whether such services are provided by the same source or at the same time as 
the commercial product; and 

(ii)The source of such services provides similar services contemporaneously to the general 
public under terms and conditions similar to those offered to the NAFI; 

(2) Services of a type offered and sold competitively in substantial quantities in the commercial 
marketplace based on established catalog or market prices for specific tasks performed or 
specific outcomes to be achieved and under standard commercial terms and conditions. For 
purposes of these services- 

(i) Catalog price means a price included in a catalog, price list, schedule, or other form that is 
regularly maintained by the manufacturer or vendor, is either published or otherwise available 
for inspection by customers, and states prices at which sales are currently, or were last, made 
to a significant number of buyers constituting the general public; and 

(ii) Market prices means current prices that are established in the course of ordinary trade 
between buyers and sellers free to bargain and that can be substantiated through competition or 
from sources independent of the offerors; or 

(3) A service referred to in paragraph (1) or (2) of this definition, even though the service is 
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor. 

"Commercially available off-the-shelf (COTS) item" Is any item or supply (including construction 
material) that is a commercial item as defined in paragraph (a) in this section and is sold in 
substantial quantities in the commercial marketplace and is offered to the NAFI under a contract 
or subcontract at any tier, without modification, in the same form in which it is sold in the 
commercial marketplace. COTS require no unique NAFI modifications or maintenance over the 
life cycle of the product to meet the requirements of the NAFI. 

"Component" means any item supplied to the NAFI as part of an end item or of another 
component, unless specifically defined otherwise herein. 

"Computer database" or "database" means a collection of recorded information in a form 
capable of, and for the purpose of, being stored in, processed, and operated on by a computer. 
The term does not include computer software. 

"Computer software" - 

(1) Means (i) Computer programs that comprise a series of instructions, rules, routines, or 
statements, regardless of the media in which recorded, that allow or cause a computer to 
perform a specific operation or series of operations; and 
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(ii) Recorded information comprising source code listings, design details, algorithms, processes, 
flow charts, formulas, and related material that would enable the computer program to be 
produced, created, or compiled. 

(2) Does not include computer databases or computer software documentation. 

"Computer software documentation" means owner's manuals, user's manuals, installation 
instructions, operating instructions, and other similar items, regardless of storage medium, that 
explain the capabilities of the computer software or provide instructions for using the software. 

"Construction" means construction, alteration, or repair (including dredging, excavating, and 
painting) of buildings, structures, or other real property. For purposes of this definition, the terms 
"buildings, structures, or other real property" include, but are not limited to, improvements of all 
types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, 
mains, power lines, cemeteries, pumping stations, railways, airport facilities, terminals, docks, 
piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, canals, and channels. 
Construction does not include the manufacture, production, furnishing, construction, alteration, 
repair, processing, or assembling of vessels, aircraft, or other kinds of personal property. 

"Contiguous United States" (CONUS) means the 48 contiguous States and the District of 
Columbia. 

"Continued portion of the contract" means the portion of a contract that the contractor must 
continue to perform following a partial termination. 

"Contract" means a mutually binding legal relationship obligating the seller to furnish the 
supplies or services (including construction) and the buyer to pay for them. It includes all types 
of commitments that obligate the NAFI to an expenditure of nonappropriated funds and that, 
except as otherwise authorized, are in writing. In addition to bilateral instruments, contracts 
include (but are not limited to) awards and notices of awards; job orders or task letters issued 
under basic ordering agreements; letter contracts; orders, such as purchase orders, under 
which the contract becomes effective by written acceptance or performance; and bilateral 
contract modifications. Contracts do not include grants and cooperative agreements covered by 
31 U.S.C.6301, et seq. 

"Contract clause" or "clause" means a term or condition used in contracts or in both solicitations 
and contracts, and applying after contract award or both before and after award. 

"Contract modification" means any written change in the terms of a contract. 

"Contracting" means purchasing, renting, leasing, or otherwise obtaining supplies or services 
from nonfederal sources. Contracting includes description (but not determination) of supplies 
and services required, selection and solicitation of sources, preparation and award of contracts, 
and all phases of contract administration. It does not include making grants or cooperative 
agreements. 

"Contracting activity" means an element of an agency designated by the agency head and 
delegated broad authority regarding acquisition functions. 

"Contracting office" means an office that awards or executes a contract for supplies or services 
and performs postaward functions. 

"Contracting Officer" means a person with the authority to enter into, administer, and/or 
terminate contracts and make related determinations and findings. This authority is granted 
through the means of a certificate of appointment (warrant). The term includes certain 
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authorized representatives of the contracting office acting within the limits of their warrant 
authority as delegated by the contracting officer. Administrative contracting officer (ACO) refers 
to a contracting officer who is administering contracts. Termination contracting officer (TCO) 
refers to a contracting officer who is settling terminated contracts. A single contracting officer 
may be responsible for duties in any or all of these areas. Reference in this regulation to an 
ACO or TCO does not (a) require that a duty be performed at a particular office or activity or (b) 
restrict in any way a contracting officer in the performance of any duty properly assigned. 

"Contracting officer's representative" (COR) means an individual, including a contracting 
officer's technical representative (COTR), designated, and authorized in writing by the 
contracting officer to perform specific technical or administrative functions. 

"Cost realism" means that the costs in an offeror's proposal- 

(1) Are realistic for the work to be performed; 

(2) Reflect a clear understanding of the requirements; and 

(3) Are consistent with the various elements of the offeror's technical proposal. 

"Day" means, unless otherwise specified, a calendar day. 

"Debarment" means action taken by a debarring official under FAR 9.406 to exclude a 
contractor from Government contracting and Government-approved subcontracting for a 
reasonable, specified period; a contractor that is excluded is "debarred." 

"Delivery order" means an order for supplies placed against an established contract or with 
Government sources. 

"Effective date of termination" means the date on which the notice of termination requires the 
contractor to stop performance under the contract. If the contractor receives the termination 
notice after the date fixed for termination, then the effective date of termination means the date 
the contractor receives the notice. 

"Electronic commerce" means electronic techniques for accomplishing business transactions 
including electronic mail or messaging, World Wide Web technology, electronic bulletin boards, 
purchase cards, electronic funds transfer, and electronic data interchange. 

"Electronic Funds Transfer" (EFT) means any transfer of funds, other than a transaction 
originated by cash, check, or similar paper instrument, that is initiated through an electronic 
terminal, telephone, computer, or magnetic tape, for the purpose of ordering, instructing, or 
authorizing a financial institution to debit or credit an account. The term includes Automated 
Clearing House transfers, Fedwire transfers, and transfers made at automatic teller machines 
and point-of-sale terminals. For purposes of compliance with 31 U.S.C.3332 and implementing 
regulations at 31 CFR part 208, the term "electronic funds transfer" includes a Governmentwide 
commercial purchase card transaction. 

"Emergency" means any occasion or instance for which, in the determination of the President, 
Federal assistance is needed to supplement State and local efforts and capabilities to save lives 
and to protect property and public health and safety, or to lessen or avert the threat of a 
catastrophe in any part of the United States ( 42 U.S.C. 5122). 

"End product" means supplies delivered under a line item of a NAFI contract, except for use in 
clauses BI.051, BI.052, and BI.053. 
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"Environmentally preferable" means products or services that have a lesser or reduced effect on 
human health and the environment when compared with competing products or services that 
serve the same purpose. This comparison may consider raw materials acquisition, production, 
manufacturing, packaging, distribution, reuse, operation, maintenance, or disposal of the 
product or service. 

"Executive agency" means an executive department, a military department, or any independent 
establishment within the meaning of 5 U.S.C.101, 102, and 104(1), respectively, and any wholly 
owned Government corporation within the meaning of 31 U.S.C.9101. 

"Federal agency" means any executive agency or any independent establishment in the 
legislative or judicial branch of the Government (except the Senate, the House of 
Representatives, the Architect of the Capitol, and any activities under the Architect's direction). 

"Federally-controlled information system" means an information system ( 44 U.S.C. 3502(8) 
used or operated by a Federal agency, or a contractor or other organization on behalf of the 
agency ( 44 U.S.C. 3544(a)(1)(A)). 

"F.o.b." means free on board. This term is used in conjunction with a physical point to 
determine- 

(1) The responsibility and basis for payment of freight charges; and 

(2) Unless otherwise agreed, the point where title for goods passes to the buyer or consignee. 

"F.o.b. destination" means free on board at destination; i.e., the seller or consignor delivers the 
goods on seller's or consignor's conveyance at destination. Unless the contract provides 
otherwise, the seller or consignor is responsible for the cost of shipping and risk of loss. 

"F.o.b. origin" means free on board at origin; i.e., the seller or consignor places the goods on the 
conveyance. Unless the contract provides otherwise, the buyer or consignee is responsible for 
the cost of shipping and risk of loss. 

"Freight" means supplies, goods, and transportable property. 

"Head of the agency" (also called "agency head"), including any deputy or assistant chief official 
of the agency; and the term "authorized representative" means any person, persons, or board 
(other than the Contracting Officer) authorized to act for the head of the agency or Secretary. 

"Head of the contracting activity" means the official who has overall responsibility for managing 
the contracting activity. 

"In writing", "writing," or "written" means any worded or numbered expression that can be read, 
reproduced, and later communicated, and includes electronically transmitted and stored 
information. 

"Information security" means protecting information and information systems from unauthorized 
access, use, disclosure, disruption, modification, or destruction in order to provide- 

1) Integrity, which means guarding against improper information modification or destruction, and 
includes ensuring information nonrepudiation and authenticity; 

(2) Confidentiality, which means preserving authorized restrictions on access and disclosure, 
including means for protecting personal privacy and proprietary information; and 

(3) Availability, which means ensuring timely and reliable access to, and use of, information. 
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"Information technology" means any equipment, or interconnected system(s) or subsystem(s) of 
equipment, that is used in the automatic acquisition, storage, analysis, evaluation, manipulation, 
management, movement, control, display, switching, interchange, transmission, or reception of 
data or information by the agency. 

(1) For purposes of this definition, equipment is used by an agency if the equipment is used by 
the agency directly or is used by a contractor under a contract with the agency that requires- 

(i) Its use; or 

(ii) To a significant extent, its use in the performance of a service or the furnishing of a product. 

(2) The term "information technology" includes computers, ancillary equipment (including 
imaging peripherals, input, output, and storage devices necessary for security and surveillance), 
peripheral equipment designed to be controlled by the central processing unit of a computer, 
software, firmware and similar procedures, services (including support services), and related 
resources. 

(3) The term "information technology" does not include any equipment that- 

(i) Is acquired by a contractor incidental to a contract; or 

(ii) Contains imbedded information technology that is used as an integral part of the product, but 
the principal function of which is not the acquisition, storage, analysis, evaluation, manipulation, 
management, movement, control, display, switching, interchange, transmission, or reception of 
data or information. For example, HVAC (heating, ventilation, and air conditioning) equipment, 
such as thermostats or temperature control devices, and medical equipment where information 
technology is integral to its operation, are not information technology. 

"Inherently governmental/NAFI function" means, as a matter of policy, a function that is so 
intimately related to the public interest as to mandate performance by Government/NAFI 
employees. This definition is a policy determination, not a legal determination. An inherently 
governmental or NAFI function includes activities that require either the exercise of discretion in 
applying Government/NAFI authority, or the making of value judgments in making decisions for 
the Government/NAFI. Governmental/NAFI functions normally fall into two categories: the act of 
governing, i.e., the discretionary exercise of Government/NAFI authority, and monetary 
transactions and entitlements. 

(1) An inherently governmental/NAFI function involves, among other things, the interpretation 
and execution of the laws of the United States so as to- 

(i) Bind the United States to take or not to take some action by contract, policy, regulation, 
authorization, order, or otherwise; 

(ii) Determine, protect, and advance United States economic, political, territorial, property, or 
other interests by military or diplomatic action, civil or criminal judicial proceedings, contract 
management, or otherwise; 

(iii) Significantly affect the life, liberty, or property of private persons; 

(iv) Commission, appoint, direct, or control officers or employees of the United States; or 

(v) Exert ultimate control over the acquisition, use, or disposition of the property, real or 
personal, tangible or intangible, of the United States, including the collection, control, or 
disbursement of Federal funds. 
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(2) Inherently governmental/NAFI functions do not normally include gathering information for or 
providing advice, opinions, recommendations, or ideas to Government/NAFI officials. They also 
do not include functions that are primarily ministerial and internal in nature, such as building 
security, mail operations, operation of cafeterias, housekeeping, facilities operations and 
maintenance, warehouse operations, motor vehicle fleet management operations, or other 
routine electrical or mechanical services. 

"Inspection" means examining and testing supplies or services (including, when appropriate, 
raw materials, components, and intermediate assemblies) to determine whether they conform to 
contract requirements. 

"Insurance" means a contract that provides that for a stipulated consideration, one party 
undertakes to indemnify another against loss, damage, or liability arising from an unknown or 
contingent event. 

"Invoice" means a contractor's bill or written request for payment under the contract for supplies 
delivered or services performed (see also "proper invoice"). 

"Latent defect" means a defect that exists at the time of acceptance but cannot be discovered 
by a reasonable inspection. 

"Line item" means the basic structural element in a procurement instrument that describes and 
organizes the required product or service for pricing, delivery, inspection, acceptance, invoicing, 
and payment. The use of the term "line item" includes "subline item," as applicable. 

"Line item number" means either a numeric or alphanumeric format to identify a line item. 

"Market research" means collecting and analyzing information about capabilities within the 
market to satisfy agency needs. 

"May" denotes the permissive. However, the words "no person may..." mean that no person is 
required, authorized, or permitted to do the act described. 

"Must" (see "shall"). 

"Nondevelopmental item" means- 

(1) Any previously developed item of supply used exclusively for governmental/NAFI purposes 
by a Federal agency, a State or local government, or a foreign government with which the 
United States has a mutual defense cooperation agreement; 

(2) Any item described in paragraph (1) of this definition that requires only minor modification or 
modifications of a type customarily available in the commercial marketplace in order to meet the 
requirements of the procuring department or agency; or 

(3) Any item of supply being produced that does not meet the requirements of paragraphs (1) or 
(2) solely because the item is not yet in use. 

"Offer" means a response to a solicitation that, if accepted, would bind the offeror to perform the 
resultant contract. Responses to invitations for bids (sealed bidding) are offers called "bids" or 
"sealed bids"; responses to requests for proposals (negotiation) are offers called "proposals"; 
however, responses to requests for quotations (simplified acquisition) are "quotations," not 
offers, unless defined otherwise herein. 

"Offeror" means offeror or bidder. 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 16 

"Option" means a unilateral right in a contract by which, for a specified time, the NAFI may elect 
to purchase additional supplies or services called for by the contract, or may elect to extend the 
term of the contract. 

"Outlying areas" means- 

(1) Commonwealths 

(i) Puerto Rico. 

(ii) The Northern Mariana Islands; 

(2) Territories. 

(i) American Samoa. 

(ii) Guam. 

(iii) U.S. Virgin Islands; and 

(3) Minor outlying islands. 

(i) Baker Island. 

(ii) Howland Island. 

(iii) Jarvis Island. 

(iv) Johnston Atoll. 

(v) Kingman Reef. 

(vi) Midway Islands. 

(vii) Navassa Island. 

(viii) Palmyra Atoll. 

(ix) Wake Atoll. 

"Overtime" means time worked by a contractor's employee in excess of the employee's normal 
workweek. 

"Partial termination" means the termination of a part, but not all, of the work that has not been 
completed and accepted under a contract. 

"Past performance" means an Offeror's or contractor's performance on active and physically 
completed contracts 

"Personal property" means property of any kind or interest in it except real property, records of 
the Federal Government, and naval vessels of the following categories: 

(1) Battleships; 

(2) Cruisers; 

(3) Aircraft carriers; 

(4) Destroyers; and 
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(5) Submarines. 

"Pricing" means the process of establishing a reasonable amount or amounts to be paid for 
supplies or services. 

"Principal" means an officer, director, owner, partner, or a person having primary management 
or supervisory responsibilities within a business entity (e.g., general manager; plant manager; 
head of a division or business segment; and similar positions). 

"Procurement" (see "acquisition"). 

"Procuring activity" means a component of a NAFI having a significant acquisition function and 
designated as such by the head of the agency. Unless agency regulations specify otherwise, 
the term "procuring activity" is synonymous with "contracting activity." 

"Products" has the same meaning as "supplies." 

"Proper invoice" means an invoice that meets the minimum standards specified in clause 
BI.010. 

"Purchase order", when issued by the NAFI, means an offer by the NAFI to buy supplies or 
services, including construction and research and development, upon specified terms and 
conditions, using simplified acquisition procedures. 

"Receiving report" means written evidence that indicates NAFI acceptance of supplies delivered 
or services performed 

"Registered in the System for Award Management" (SAM) means that- 

(1) The Contractor has entered all mandatory information, including the unique entity identifier 
and the Electronic Funds Transfer indicator (if applicable), the Commercial and Government 
Entity (CAGE) code, as well as data required by the Federal Funding Accountability and 
Transparency Act of 2006 (see subpart 4.14), into SAM; 

(2) The Contractor has completed the Core, Assertions, Representations and Certifications, and 
Points of Contact sections of the registration in SAM; 

(3) The Government has validated all mandatory data fields, to include validation of the 
Taxpayer Identification Number (TIN) with the Internal Revenue Service (IRS). The contractor 
will be required to provide consent for TIN validation to the Government as a part of the SAM 
registration process; and 

(4) The Government has marked the record Active. 

"Shall" denotes the imperative. 

"Shipment" means freight transported or to be transported. 

"Should" means an expected course of action or policy that is to be followed unless 
inappropriate for a particular circumstance. 

"Signature" or "signed" means the discrete, verifiable symbol of an individual that, when affixed 
to a writing with the knowledge and consent of the individual, indicates a present intention to 
authenticate the writing. This includes electronic symbols. 

"Solicitation" means any request to submit offers or quotations to the NAFI. Solicitations under 
sealed bid procedures are called "invitations for bids." Solicitations under negotiated procedures 
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are called "requests for proposals." Solicitations under simplified acquisition procedures may 
require submission of either a quotation or an offer. 

"Solicitation provision" or "provision" means a term or condition used only in solicitations and 
applying only before contract award. 

"Supplies" means all property except land or interest in land. It includes (but is not limited to) 
public works, buildings, and facilities; ships, floating equipment, and vessels of every character, 
type, and description, together with parts and accessories; aircraft and aircraft parts, 
accessories, and equipment; machine tools; and the alteration or installation of any of the 
foregoing. 

"System for Award Management" (SAM) means the primary Government repository for 
prospective Federal awardee and Federal awardee information and the centralized Government 
system for certain contracting, grants, and other assistance-related processes. 

"Task order" means an order for services placed against an established contract or with 
Government sources. 

"Taxpayer Identification Number" (TIN) means the number required by the IRS to be used by 
the offeror in reporting income tax and other returns. The TIN may be either a Social Security 
Number or an Employer Identification Number. 

"Technical data" means recorded information (regardless of the form or method of the 
recording) of a scientific or technical nature (including computer databases and computer 
software documentation). This term does not include computer software or financial, 
administrative, cost or pricing, or management data or other information incidental to contract 
administration. The term includes recorded information of a scientific or technical nature that is 
included in computer databases (see 41 U.S.C. 116). 

"Terminated portion of the contract" means the portion of a contract that the contractor is not to 
perform following a partial termination. For construction contracts that have been completely 
terminated for convenience, it means the entire contract, notwithstanding the completion of, and 
payment for, individual items of work before termination. 

"Termination for convenience" means the exercise of the NAFI's right to terminate performance 
of work completely or partially under a contract when it is in the NAFI's interest. 

"Termination for default" means the exercise of the NAFI's right to terminate a contract 
completely or partially because of the contractor's actual or anticipated failure to perform its 
contractual obligations. 

"Unique entity identifier" means a number or other identifier used to identify a specific 
commercial, nonprofit, or Government entity. See www.sam.gov for the designated entity for 
establishing unique entity identifiers. 

"Warranty" means a promise or affirmation given by a contractor to the NAFI regarding the 
nature, usefulness, or condition of the supplies or performance of services furnished under the 
contract. 

(End of clause) 
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NONAPPROPRIATED FUND INSTRUMENTALITY (NOV 2004) BI.002 

The Nonappropriated Fund Instrumentality (NAFI), which is party to this contract, is a 
nonappropriated fund instrumentality of the Department of the Army. NO APPROPRIATED 
FUNDS OF THE UNITED STATES SHALL BECOME DUE OR BE PAID THE CONTRACTOR 
BY REASON OF THIS CONTRACT. This contract is NOT subject to The Contract Disputes Act 
of 1978. 

(End of clause) 

REQUIREMENTS RELATING TO COMPENSATION OF FORMER DOD OFFICIALS (APR 
2023). BI.003 

(a) Definition. “Covered DoD official,” as used in this clause, means an individual that— 
 
(1) Leaves or left DoD service on or after January 28, 2008; and 
 
(2)(i) Participated personally and substantially in an acquisition as defined in 41 U.S.C. 131 with 
a value in excess of $10 million, and serves or served— 
 
(A) In an Executive Schedule position under subchapter II of chapter 53 of Title 5, United States 
Code; 
 
(B) In a position in the Senior Executive Service under subchapter VIII of chapter 53 of Title 5, 
United States Code; or 
 
(C) In a general or flag officer position compensated at a rate of pay for grade O-7 or above 
under section 201 of Title 37, United States Code; or 
 
(ii) Serves or served in DoD in one of the following positions: program manager, deputy program 
manager, procuring contracting officer, administrative contracting officer, source selection 
authority, member of the source selection evaluation board, or chief of a financial or technical 
evaluation team for a contract in an amount in excess of $10 million. 
 
(b) The Contractor shall not knowingly provide compensation to a covered DoD official within 2 
years after the official leaves DoD service, without first determining that the official has sought 
and received, or has not received after 30 days of seeking, a written opinion from the 
appropriate DoD ethics counselor regarding the applicability of post-employment restrictions to 
the activities that the official is expected to undertake on behalf of the Contractor. 
 
(c) Failure by the Contractor to comply with paragraph (b) of this clause may subject the 
Contractor to rescission of this contract, suspension, or debarment in accordance with 41 
U.S.C. 2105(c). 
 
(End of clause) 

PROTECTING THE NAFI'S INTEREST WHEN SUBCONTRACTING WITH CONTRACTORS 
DEBARRED, SUSPENDED OR PROPOSED FOR DEBARMENT (MAR 2020) BI.004 

(a) Definition. "Commercially available off-the-shelf (COTS)" item, as used in this clause- 

(1) Means any item of supply (including construction material) that is- 
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(i) A commercial item (as defined in AR 215-4 chapter 3); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. 

(b) The Government suspends or debars Contractors to protect the Government's/NAFI's 
interests. The Contractor shall not enter into any subcontract in excess of $35,000 with a 
Contractor that is debarred, suspended, or proposed for debarment unless there is a compelling 
reason to do so. 

(c) The Contractor shall require each proposed first-tier subcontractor, whose subcontract will 
exceed $35,000, to disclose to the Contractor, in writing, whether as of the time of award of the 
subcontract, the subcontractor, or its principals, is or is not debarred, suspended, or proposed 
for debarment by the Federal Government. 

(d) A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in 
writing, before entering into a subcontract with a party that is debarred, suspended, or proposed 
for debarment. The notice must include the following: 

(1) The name of the subcontractor. 

(2) The Contractor's knowledge of the reasons for the subcontractor being listed with an 
exclusion in System of Award Management (SAM). 

(3) The compelling reason(s) for doing business with the subcontractor notwithstanding its being 
listed with an exclusion in SAM. 

(4) The systems and procedures the Contractor has established to ensure that it is fully 
protecting the NAFI's interests when dealing with such subcontractor in view of the specific 
basis for the party's debarment, suspension, or proposed debarment.  

(e) Subcontracts. Unless this is a contract for the acquisition of commercial items, the 
Contractor shall include the requirements of this clause, including this paragraph (e) 
(appropriately modified for the identification of the parties), in each subcontract that- 

(1) Exceeds $35,000 in value; and 

(2) Is not a subcontract for commercially available off-the-shelf items. 

(End of clause) 

MATERIAL REQUIREMENTS (NOV 2005) BI.005 

(a) Definitions. As used in this clause- 

"New" means composed of previously unused components, whether manufactured from virgin 
material, recovered material in the form of raw material, or materials and by-products generated 
from, and reused within, an original manufacturing process; provided that the supplies meet 
contract requirements, including but not limited to, performance, reliability, and life expectancy. 

"Reconditioned" means restored to the original normal operating condition by readjustments and 
material replacement. 
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"Recovered material" means waste materials and by-products recovered or diverted from solid 
waste, but the term does not include those materials and by-products generated from, and 
commonly reused within, an original manufacturing process. 

"Remanufactured" means factory rebuilt to original specifications. 

"Virgin material" means- 

(1) Previously unused raw material, including previously unused copper, aluminum, lead, zinc, 
iron, other metal or metal ore; or 

(2) Any undeveloped resource that is, or with new technology will become, a source of raw 
materials. 

(b) Unless this contract otherwise requires virgin material or supplies composed of or 
manufactured from virgin material, the Contractor shall provide supplies that are new, 
reconditioned, or remanufactured, as defined in this clause. 

(c) A proposal to provide unused former Government/NAFI surplus property shall include a 
complete description of the material, the quantity, the name of the NAFI or Government agency 
from which acquired, and the date of acquisition. 

(d) A proposal to provide used, reconditioned, or remanufactured supplies shall include a 
detailed description of such supplies and shall be submitted to the Contracting Officer for 
approval. 

(e) Used, reconditioned, or remanufactured supplies, or unused former Government surplus 
property, may be used in contract performance if the Contractor has proposed the use of such 
supplies, and the Contracting Officer has authorized their use. 

(End of clause) 

COMMENCEMENT, PROSECUTION AND COMPLETION OF WORK (NOV 2004) BI.006 

The Contractor will be required to (a) commence work under this contract within seven calendar 
days (unless otherwise specified within this contract) after the date of receipt by him of notice to 
proceed, (b) to prosecute work diligently, and (c) to complete the entire work, ready for use not 
later than the time specified in the terms of the contract. The time stated for completion shall 
include final cleanup of the premises. 

(End of clause) 

TIME EXTENSIONS (NOV 2005) BI.007 

Time extensions for contract changes will depend upon the extent, if any, by which the changes 
cause delay in the completion of the various elements of the contract. The change order 
granting the time extension may provide that the contract completion date will be extended only 
for those specific elements related to the changed work and that the remaining contract 
completion dates for all other portions of the work will not be altered. The change order also 
may provide an equitable readjustment of liquidated damages under the new completion 
schedule. 

(End of clause) 
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ANTI-KICKBACK PROCEDURES (APR 2023) BI.008 

(a) Definitions. 
 
“Kickback”, as used in this clause, means any money, fee, commission, credit, gift, gratuity, 
thing of value, or compensation of any kind which is provided to any prime Contractor, prime 
Contractor employee, subcontractor, or subcontractor employee for the purpose of improperly 
obtaining or rewarding favorable treatment in connection with a prime contract or in connection 
with a subcontract relating to a prime contract. 
 
“Person”, as used in this clause, means a corporation, partnership, business association of any 
kind, trust, joint-stock company, or individual. 
 
“Prime contract”, as used in this clause, means a contract or contractual action entered into by 
the United States for the purpose of obtaining supplies, materials, equipment, or services of any 
kind. 
 
“Prime Contractor” as used in this clause, means a person who has entered into a prime 
contract with the United States. 
 
“Prime Contractor employee”, as used in this clause, means any officer, partner, employee, or 
agent of a prime Contractor. 
 
“Subcontract”, as used in this clause, means a contract or contractual action entered into by a 
prime Contractor or subcontractor for the purpose of obtaining supplies, materials, equipment, 
or services of any kind under a prime contract. 
 
“Subcontractor”, as used in this clause, (1) means any person, other than the prime Contractor, 
who offers to furnish or furnishes any supplies, materials, equipment, or services of any kind 
under a prime contract or a subcontract entered into in connection with such prime contract, and 
(2) includes any person who offers to furnish or furnishes general supplies to the prime 
Contractor or a higher tier subcontractor. 
 
“Subcontractor employee”, as used in this clause, means any officer, partner, employee, or 
agent of a subcontractor. 
 
(b) 41 U.S.C. chapter 87, Kickbacks, prohibits any person from- 
 
(1) Providing or attempting to provide or offering to provide any kickback; 
 
(2) Soliciting, accepting, or attempting to accept any kickback; or 
 
(3) Including, directly or indirectly, the amount of any kickback in the contract price charged by a 
prime Contractor to the United States or in the contract price charged by a subcontractor to a 
prime Contractor or higher tier subcontractor. 
 
(c) (1) The Contractor shall have in place and follow reasonable procedures designed to prevent 
and detect possible violations described in paragraph (b) of this clause in its own operations and 
direct business relationships. 
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(2) When the Contractor has reasonable grounds to believe that a violation described in 
paragraph (b) of this clause may have occurred, the Contractor shall promptly report in writing 
the possible violation. Such reports shall be made to the head of the contracting agency. 
 
(3) The Contractor shall cooperate fully with any Federal agency investigating a possible 
violation described in paragraph (b) of this clause. 
 
(4) The Contracting Officer may (i) offset the amount of the kickback against any monies owed 
by the United States under the prime contract and/or (ii) direct that the Prime Contractor 
withhold from sums owed a subcontractor under the prime contract the amount of the kickback. 
The Contracting Officer may order that monies withheld under subdivision (c)(4)(ii) of this clause 
be paid over to the NAFI/Government unless the NAFI/Government has already offset those 
monies under subdivision (c)(4)(i) of this clause. In either case, the Prime Contractor shall notify 
the Contracting Officer when the monies are withheld. 
 
(5) The Contractor agrees to incorporate the substance of this clause, including this paragraph 
(c)(5) but excepting paragraph (c)(1) of this clause, in all subcontracts under this contract that 
exceed $150,000.00 on the date of subcontract award. 
 
(End of clause) 

CONTRACTOR LIABILITY FOR PERSONAL INJURY AND/OR PROPERTY DAMAGE (APR 
2023)  BI.009 

(a) The Contractor assumes responsibility for all damage or injury to persons or property 
occasioned through the use, maintenance, and operation of the Contractor’s vehicles or other 
equipment by, or the action of, the Contractor or the Contractor’s employees and agents. 
 
(b) The NAFI/Government shall in no event be liable or responsible for damage or injury to any 
person or property occasioned through the use, maintenance, or operation of any vehicle or 
other equipment by, or the action of, the Contractor or the Contractor’s employees and agents in 
performing under this contract, and the Contractor shall indemnify and save harmless the 
NAFI/Government from any such claims for damage or injury. 
 
(End of clause) 

INVOICES (MAR 2020) BI.010 

(a) An invoice is a written request for payment under the contract for supplies delivered or for 
services rendered. In order to be proper, an invoice must include as applicable the following: 

(1) Name and address of the contractor. 

(2) Invoice date. 

(3) Contract number or other authorization for supplies delivered, services performed (including 
order number and contract line item number). 

(4) Description, quantity, unit of measure, unit price and extended price of supplies delivered or 
services performed. 
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(5) Shipping and payment terms (e.g., shipment number and date of shipment, prompt payment 
discount terms). Bill of lading number and weight of shipment will be shown for shipments on 
Government/NAFI bills of lading. 

(6) Name and address of contractor official to whom payment is to be sent (must be the same 
as that on the contract or on a proper notice of assignment). 

(7) Name (where applicable), title, phone number, mailing address of person to be notified in 
event of defective invoice. 

(8) Any other information or documentation required by the contract (such as evidence of 
shipment). Invoices shall be prepared and submitted in duplicate (one copy shall be marked 
"original") unless otherwise specified. 

(b) For purposes of determining if interest begins to accrue under the Prompt Payment Act 
(Public Law 97-177, as amended). 

(1) A proper invoice will be deemed to have been received when it is received by the office 
designated in the contract for receipt of invoices and acceptance of the supplies delivered or 
services rendered has occurred; 

(2) Payment shall be considered made on the date on which check for such payment is dated; 

(3) When the due date falls on a Saturday, Sunday, or legal holiday when Government/NAFI 
facilities and offices are closed, may make payment on the following working day without 
incurring a late payment interest penalty. 

(4) Payment terms (e.g., "net 20") offered by the contractor will not be deemed a "required 
payment date"; and 

(5) The following periods of time will not be included: 

(i) after receipt of an improper invoice and prior to notice of any defect or impropriety, but not to 
exceed 7 days (3 days on contracts for meat food products, and 5 days on contacts for 
perishable agricultural commodities, dairy products, edible fats or oils and food products 
prepared from edible fats or oils); and 

(ii) between the date of a notice of any defect or impropriety and the date a proper invoice is 
received. When the notice is in writing, it shall be considered made on the date shown on the 
notice. 

(6) If the NAFI makes payment by Electronic Funds Transfer (EFT) (see applicable contract 
clause). In connection with any discount offered for early payment, time shall be computed from 
the date of the invoice. For the purposes of computing the discount earned, payment shall be 
considered to have been made on the date, which appears on the payment check, or the 
specified payment date if an electronic funds transfer payment is made. 

(7) Discounts. When a discount for prompt payment is taken, the designated payment office will 
make payment to the contractor as close as possible to, but not later than, the end of the 
discount period. The discount period is specified by the contractor and is calculated from the 
date of the contractor's proper invoice. If the contractor has not placed a date on the invoice, the 
due date is calculated from the date the designated billing office receives a proper invoice, 
provided the agency annotates such invoice with the date of receipt at the time of receipt. When 
the discount date falls on a Saturday, Sunday, or legal holiday when NAFI facilities and offices 
are closed, the designated payment office may make payment on the following working day and 
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take a discount. Payment terms are specified in the clause at BI.070, Discounts for Prompt 
Payment. 

(End of clause) 

EXAMINATION OF RECORDS (MAR 2020) BI.011 

(a) As used in this clause, "records" includes books, documents, accounting procedures and 
practices, and other data, regardless of type and regardless of whether such items are in written 
form, in the form of computer data, or in any other form. 

(b) The Contractor agrees that the Contracting Officer or the Contracting Officer's duly 
authorized representative shall have access to and the right to examine any of the Contractor's 
directly pertinent records involving transactions related to this contract or a subcontract 
hereunder and to interview any current employee regarding such transactions. 

(c) The Contractor shall make available at its office at all reasonable times the records, 
materials, and other evidence described in paragraphs (a) and (b) of this clause, for 
examination, audit, or reproduction, until 3 years after final payment under this contract. 

(b) The Contractor agrees to include the clause in all subcontracts. 

(End of clause) 

INSURANCE-WORK ON A GOVERNMENT INSTALLATION AND/OR OTHER NAFI 
LOCATIONS (MAR 2020) BI.012 

(a) The Contractor shall, at its own expense, provide and maintain during the entire 
performance period of this contract at least the kinds and minimum amounts of insurance 
required in the Schedule or elsewhere in the contract, in no event shall the amount be lesser 
than the minimum requirements established by applicable state and local regulations and laws. 

(b) Before commencing work under this contract, the Contractor shall certify to the Contracting 
Officer in writing that the required insurance has been obtained. The policies evidencing 
required insurance shall contain an endorsement to the effect that any cancellation or any 
material change adversely affecting the NAFI's interest shall not be effective (1) for such period 
as the laws of the States in which the contract is to be performed prescribed at (2) until 30 days 
after the insurer of the Contractor gives written notice to the Contracting Officer, whichever 
period is longer. 

(c) The Contractor shall insert the substance of the clause, including this paragraph (c), in 
subcontracts under the contract that requires a work on a Government installation and/or other 
NAFI location and shall require subcontractors to provide and maintain the insurance required in 
the Schedule or elsewhere in the contract. At least five days before entry of each such 
subcontractor's personnel on the Government installation, the Contractor shall furnish (or 
ensure that there has been furnished) to the Contracting Officer a current certificate of 
insurance meeting the requirements of paragraph (b) above, for each subcontractor. 

(End of clause) 

ORDER OF PRECEDENCE (NOV 2004) BI.013 

Any inconsistency in this solicitation or contract shall be resolved by giving precedence in the 
following order: 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 26 

(a) The Schedule (excluding the specifications); 

(b) Representations and other instructions; 

(c) Contract clauses; 

(d) Other documents, exhibits, and attachments; and 

(e) The specifications. 

(End of clause) 

ECONOMIC PRICE ADJUSTMENT-SUPPLIES (DEC 2005) BI.014 

(a) The Contractor warrants that the unit price stated in the Schedule for [offeror insert Schedule 
line item number] is not in excess of the Contractor's applicable established price in effect on 
the contract date for like quantities of the same item. The term "unit price" excludes any part of 
the price directly resulting from requirements for preservation, packaging, or packing beyond 
standard commercial practice. The term "established price" means a price that is the- 

(1) Established catalog or market price for a commercial item sold in substantial quantities to the 
general public; and 

(2) Net price after applying any standard trade discounts offered by the Contractor. 

(b) The Contractor shall promptly notify the Contracting Officer of the amount and effective date 
of each decrease in any applicable established price. Each corresponding contract unit price 
shall be decreased by the same percentage that the established price is decreased. The 
decrease shall apply to those items delivered on and after the effective date of the decrease in 
the Contractor's established price, and this contract shall be modified accordingly. 

(c) If the Contractor's applicable established price is increased after the contract date, the 
corresponding contract unit price shall be increased, upon the Contractor's written request to 
the Contracting Officer, by the same percentage that the established price is increased and the 
contract shall be modified accordingly, subject to the following limitations: 

(1) The aggregate of the increases in any contract unit price under this clause shall not exceed 
10 percent of the original contract unit price. 

(2) The increased contract unit price shall be effective- 

(i) On the effective date of the increase in the applicable established price if the Contracting 
Officer receives the Contractor's written request within 10 days thereafter; or 

(ii) If the written request is received later, on the date the Contracting Officer receives the 
request. 

(3) The increased contract unit price shall not apply to quantities scheduled under the contract 
for delivery before the effective date of the increased contract unit price, unless failure to deliver 
before that date results from causes beyond the control and without the fault or negligence of 
the Contractor, within the meaning of the Default clause (reference BI.122, Default (Fixed-Price 
Construction) and BI.120, Default (Fixed-Price Supply and Service)). 

(4) No modification increasing a contract unit price shall be executed under this paragraph (c) 
until the Contracting Officer verifies the increase in the applicable established price. 
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(5) Within 30 days after receipt of the Contractor's written request, the Contracting Officer may 
cancel, without liability to either party, any undelivered portion of the contract items affected by 
the requested increase. 

(d) During the time allowed for the cancellation provided for in paragraph (c)(5) of this clause, 
and thereafter if there is no cancellation, the Contractor shall continue deliveries according to 
the contract delivery schedule, and the NAFI shall pay for such deliveries at the contract unit 
price, increased to the extent provided by paragraph (c) of this clause. 

(End of clause) 

ECONOMIC PRICE ADJUSTMENT-LABOR AND MATERIAL (DEC 2005) BI.015 

(a) The Contractor shall notify the Contracting Officer if, at any time during contract 
performance, the rate of pay for labor (including fringe benefits) or the unit prices for material 
shown in the Schedule either increase or decrease. The Contractor shall furnish this notice 
within 60 days after the increase or decrease, or within any additional period that the 
Contracting Officer may approve in writing, but not later than the date of final payment under 
this contract. The notice shall include the Contractor's proposal for an adjustment in the contract 
unit prices to be negotiated under paragraph (b) of this clause, and shall include, in the form 
required by the Contracting Officer, supporting data explaining the cause, effective date, and 
amount of the increase or decrease and the amount of the Contractor's adjustment proposal. 

(b) Promptly after the Contracting Officer receives the notice and data under paragraph (a) of 
this clause, the Contracting Officer and the Contractor shall negotiate a price adjustment in the 
contract unit prices and its effective date. However, the Contracting Officer may postpone the 
negotiations until an accumulation of increases and decreases in the labor rates (including 
fringe benefits) and unit prices of material shown in the Schedule results in an adjustment 
allowable under paragraph (c)(3) of this clause. The Contracting Officer shall modify this 
contract (1) to include the price adjustment and its effective date and (2) to revise the labor rates 
(including fringe benefits) or unit prices of material as shown in the Schedule to reflect the 
increases or decreases resulting from the adjustment. The Contractor shall continue 
performance pending agreement on, or determination of, any adjustment and its effective date. 

(c) Any price adjustment under this clause is subject to the following limitations: 

(1) Any adjustment shall be limited to the effect on unit prices of the increases or decreases in 
the rates of pay for labor (including fringe benefits) or unit prices for material shown in the 
Schedule. There shall be no adjustment for- 

(i) Supplies or services for which the production cost is not affected by such changes; 

(ii) Changes in rates or unit prices other than those shown in the Schedule; or 

(iii) Changes in the quantities of labor or material used from those shown in the Schedule for 
each item. 

(2) No upward adjustment shall apply to supplies or services that are required to be delivered or 
performed before the effective date of the adjustment, unless the Contractor's failure to deliver 
or perform according to the delivery schedule results from causes beyond the Contractor's 
control and without its fault or negligence, within the meaning of the Default clause. 

(3) There shall be no adjustment for any change in rates of pay for labor (including fringe 
benefits) or unit prices for material, which would not result in a net change of at least 3 percent 
of the then-current total contract price. This limitation shall not apply, however, if, after final 
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delivery of all contract line items, either party requests an adjustment under paragraph (b) of this 
clause. 

(4) The aggregate of the increases in any contract unit price made under this clause shall not 
exceed 10 percent of the original unit price. There is no percentage limitation on the amount of 
decreases that may be made under this clause. 

(d) The Contracting Officer may examine the Contractor's books, records, and other supporting 
data relevant to the cost of labor (including fringe benefits) and material during all reasonable 
times until the end of 3 years after the date of final payment under this contract or the time 
periods, whichever is earlier (reference BI.011, Examination of Records). 

(End of clause) 

ORDERING (NOV 2004) BI.016 

(a) Any supplies and services to be furnished under this contract shall be ordered by issuance 
of delivery orders or task orders by the individuals or activities designated in the Schedule. Such 
orders may be issued from [insert dates] through [insert dates]. 

(b) All delivery orders or task orders are subject to the terms and conditions of this contract. In 
the event of conflict between a delivery order or task order and this contract, the contract shall 
control. 

(c) If mailed, a delivery order or task order is considered "issued" when the NAFI deposits the 
order in the mail. Orders may be issued orally, by facsimile, or by electronic commerce methods 
only if authorized in the Schedule. 

(End of clause) 

ORDER LIMITATIONS (NOV 2004) BI.017 

(a) Minimum order. When the NAFI requires supplies or services covered by this contract in an 
amount of less than [insert dollar figure or quantity], the NAFI is not obligated to purchase, nor is 
the Contractor obligated to furnish, those supplies or services under the contract. 

(b) Maximum order. The Contractor is not obligated to honor- 

(1) Any order for a single item in excess of [insert dollar figure or quantity]; 

(2) Any order for a combination of items in excess of [insert dollar figure or quantity]; or 

(3) A series of orders from the same ordering office within [ ] days that together call for 
quantities exceeding the limitation in subparagraph (b)(1) or (2) of this section. 

(c) If this is a requirements contract, the NAFI is not required to order a part of any one 
requirement from the Contractor if that requirement exceeds the maximum-order limitations in 
paragraph (b) of this section. 

(d) Notwithstanding paragraphs (b) and (c) of this section, the Contractor shall honor any order 
exceeding the maximum order limitations in paragraph (b), unless that order (or orders) is 
returned to the ordering office within [ ] days after issuance, with written notice stating the 
Contractor's intent not to furnish the item (or items) called for and the reasons. Upon receiving 
this notice, the NAFI may acquire the supplies or services from another source. 

(End of clause) 
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DEFINITE QUANTITY (NOV 2004) BI.018 

(a) This is a definite-quantity, indefinite-delivery contract for the supplies or services specified, 
and effective for the period stated, in the Schedule. 

(b) The NAFI shall order the quantity of supplies or services specified in the Schedule, and the 
Contractor shall furnish them when ordered. Delivery or performance shall be at locations 
designated in orders issued in accordance with the Ordering clause and the Schedule. 

(c) Except for any limitations on quantities in the Order Limitations clause or in the Schedule, 
there is no limit on the number of orders that may be issued. The NAFI may issue orders 
requiring delivery to multiple destinations or performance at multiple locations. 

(d) Any order issued during the effective period of this contract and not completed within that 
time shall be completed by the Contractor within the time specified in the order. The contract 
shall govern the Contractor's and NAFI's rights and obligations with respect to that order to the 
same extent as if the order were completed during the contract's effective period; provided, that 
the Contractor shall not be required to make any deliveries under this contract after [insert date]. 

(End of clause) 

REQUIREMENTS (NOV 2004) BI.019 

(a) This is a requirements contract for the supplies or services specified and effective for the 
period stated, in the Schedule. The quantities of supplies or services specified in the Schedule 
are estimates only and are not purchased by this contract. Except as this contract may 
otherwise provide, if the NAFI's requirements do not result in orders in the quantities described 
as "estimated" or "maximum" in the Schedule, that fact shall not constitute the basis for an 
equitable price adjustment. 

(b) Delivery or performance shall be made only as authorized by orders issued in accordance 
with the Ordering clause. Subject to any limitations in the Order Limitations clause or elsewhere 
in this contract, the Contractor shall furnish to the NAFI all supplies or services specified in the 
Schedule and called for by orders issued in accordance with the Ordering clause. The NAFI 
may issue orders requiring delivery to multiple destinations or performance at multiple locations. 

(c) Except as this contract otherwise provides, the NAFI shall order from the Contractor all the 
supplies or services specified in the Schedule that are required to be purchased by the NAFI 
activity or activities specified in the Schedule. 

(d) The NAFI is not required to purchase from the Contractor requirements in excess of any limit 
on total orders under this contract. 

(e) If the NAFI urgently requires delivery of any quantity of an item before the earliest date that 
delivery may be specified under this contract, and if the Contractor will not accept an order 
providing for the accelerated delivery, the NAFI may acquire the urgently required goods or 
services from another source. 

(f) Any order issued during the effective period of this contract and not completed within that 
period shall be completed by the Contractor within the time specified in the order. The contract 
shall govern the Contractor's and NAFI's rights and obligations with respect to that order to the 
same extent as if the order were completed during the contract's effective period; provided, that 
the Contractor shall not be required to make any deliveries under this contract after [insert date]. 

(End of clause) 
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REQUIREMENTS (NOV 2004) -- Alternate I (NOV 2004) BI.019 

(a) This is a requirements contract for the supplies or services specified and effective for the 
period stated, in the Schedule. The quantities of supplies or services specified in the Schedule 
are estimates only and are not purchased by this contract. Except as this contract may 
otherwise provide, if the NAFI's requirements do not result in orders in the quantities described 
as "estimated" or "maximum" in the Schedule, that fact shall not constitute the basis for an 
equitable price adjustment. 

(b) Delivery or performance shall be made only as authorized by orders issued in accordance 
with the Ordering clause. Subject to any limitations in the Order Limitations clause or elsewhere 
in this contract, the Contractor shall furnish to the NAFI all supplies or services specified in the 
Schedule and called for by orders issued in accordance with the Ordering clause. The NAFI 
may issue orders requiring delivery to multiple destinations or performance at multiple locations. 

(c) The estimated quantities are not the total requirements of the NAFI activity specified in the 
Schedule, but are estimates of requirements in excess of the quantities that the activity may 
itself furnish within its own capabilities. Except as this contract otherwise provides, the NAFI 
shall order from the Contractor all of that activity's requirements for supplies and services 
specified in the Schedule that exceed the quantities that the activity may furnish within its own 
capabilities. 

(d) The NAFI is not required to purchase from the Contractor requirements in excess of any limit 
on total orders under this contract. 

(e) If the NAFI urgently requires delivery of any quantity of an item before the earliest date that 
delivery may be specified under this contract, and if the Contractor will not accept an order 
providing for the accelerated delivery, the NAFI may acquire the urgently required goods or 
services from another source. 

(f) Any order issued during the effective period of this contract and not completed within that 
period shall be completed by the Contractor within the time specified in the order. The contract 
shall govern the Contractor's and NAFI's rights and obligations with respect to that order to the 
same extent as if the order were completed during the contract's effective period; provided, that 
the Contractor shall not be required to make any deliveries under this contract after [insert date]. 

(End of clause) 

REQUIREMENTS (NOV 2004) -- Alternate II (NOV 2004) BI.019 

(a) This is a requirements contract for the supplies or services specified and effective for the 
period stated, in the Schedule. The quantities of supplies or services specified in the Schedule 
are estimates only and are not purchased by this contract. Except as this contract may 
otherwise provide, if the NAFI's requirements do not result in orders in the quantities described 
as "estimated" or "maximum" in the Schedule, that fact shall not constitute the basis for an 
equitable price adjustment. 

(b) Delivery or performance shall be made only as authorized by orders issued in accordance 
with the Ordering clause. Subject to any limitations in the Order Limitations clause or elsewhere 
in this contract, the Contractor shall furnish to the NAFI all supplies or services specified in the 
Schedule and called for by orders issued in accordance with the Ordering clause. The NAFI 
may issue orders requiring delivery to multiple destinations or performance at multiple locations. 
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(c) Except as this contract otherwise provides, the NAFI shall order from the Contractor all the 
supplies or services specified in the Schedule that are required to be purchased by the NAFI 
activity or activities specified in the Schedule. 

(d) The NAFI is not required to purchase from the Contractor requirements in excess of any limit 
on total orders under this contract. 

(e) If the NAFI urgently requires delivery of any quantity of an item before the earliest date that 
delivery may be specified under this contract, and if the Contractor will not accept an order 
providing for the accelerated delivery, the NAFI may acquire the urgently required goods or 
services from another source. 

(f) Any order issued during the effective period of this contract and not completed within that 
period shall be completed by the Contractor within the time specified in the order. The contract 
shall govern the Contractor's and NAFI's rights and obligations with respect to that order to the 
same extent as if the order were completed during the contract's effective period; provided, that 
the Contractor shall not be required to make any deliveries under this contract after [insert date]. 

(g) The requirements referred to in this contract are for items to be manufactured according to 
NAFI specifications. Notwithstanding anything to the contrary stated in the contract, the NAFI 
may acquire similar products by brand name from other sources for resale. 

(End of clause) 

INDEFINITE QUANTITY (NOV 2004) BI.020 

(a) This is an indefinite-quantity contract for the supplies or services specified and effective for 
the period stated, in the Schedule. The quantities of supplies and services specified in the 
Schedule are estimates only and are not purchased by this contract. 

(b) Delivery or performance shall be made only as authorized by orders issued in accordance 
with the Ordering clause. The Contractor shall furnish to the NAFI, when and if ordered, the 
supplies or services specified in the Schedule up to and including the quantity designated in the 
Schedule as the "maximum." The NAFI shall order at least the quantity of supplies or services 
designated in the Schedule as the "minimum." 

(c) Except for any limitations on quantities in the Order Limitations clause or in the Schedule, 
there is no limit on the number of orders that may be issued. The NAFI may issue orders 
requiring delivery to multiple destinations or performance at multiple locations. 

(d) Any order issued during the effective period of this contract and not completed within that 
period shall be completed by the Contractor within the time specified in the order. The contract 
shall govern the Contractor's and NAFI's rights and obligations with respect to that order to the 
same extent as if the order were completed during the contract's effective period; provided, that 
the Contractor shall not be required to make any deliveries under this contract after [insert date]. 

(End of clause) 

OPTION TO EXTEND SERVICES (NOV 2004) BI.021 

The NAFI may require continued performance of any services within the limits and at the rates 
specified in the contract. These rates may be adjusted only as a result of revisions to prevailing 
labor rates provided by the Secretary of Labor. The option provision may be exercised more 
than once, but the total extension of performance hereunder shall not exceed 6 months. The 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 32 

Contracting Officer may exercise the option by written notice to the Contractor within the period 
specified in the Schedule. 

(End of clause) 

OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2020) BI.022 

(a) The NAFI may extend the term of this contract by written notice to the Contractor within 
[insert in the clause the period of time in which the Contracting Officer has to exercise the 
option] before contract expiration; provided, that the NAFI shall give the Contractor a preliminary 
written notice of its intent to extend at least 60 days before the contract expires. The preliminary 
notice does not commit the NAFI to an extension. 

(b) If the NAFI exercises this option, the extended contract shall be considered to include this 
option clause. 

(c) The total duration of this contract, including the exercise of any options under this clause, 
shall not exceed [ ] (months)(years). 

(End of clause) 

NOTICE TO THE NAFI OF LABOR DISPUTES (NOV 2004) BI.023 

(a) If the Contractor has knowledge that any actual or potential labor dispute is delaying or 
threatens to delay the timely performance of this contract, the Contractor shall immediately give 
notice, including all relevant information, to the Contracting Officer. 

(b) The Contractor agrees to insert the substance of this clause, including this paragraph (b), in 
any subcontract to which a labor dispute may delay the timely performance of this contract; 
except that each such subcontract shall provide that in the event its timely performance is 
delayed or threatened by delay by an actual or potential labor dispute, the subcontractor shall 
immediately notify the next higher tier subcontractor or the prime Contractor, as the case may 
be, of all relevant information with respect to such dispute. 

(End of clause) 

CONTRACT WORK HOURS AND SAFETY STANDARDS-OVERTIME COMPENSATION 
(MAR 2020) BI.024 

(a) Overtime requirements. No Contractor or subcontractor employing laborers or mechanics 
shall require or permit them to work over 40 hours in any work week unless they are paid at 
least 1 and 1/2 times the basic rate of pay for each hour worked over 40 hours. 

(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor and 
subcontractor are liable for unpaid wages if they violate the terms in paragraph (a) of this 
clause. In addition, the Contractor and subcontractor are liable for liquidated damages payable 
to the NAFI. The Contracting Officer will assess liquidated damages at the rate of $10 per 
affected employee for each calendar day on which the employer required or permitted the 
employee to work in excess of the standard workweek of 40 hours without paying overtime 
wages required by the Contract Work Hours and Safety Standards statute (found at 40 U.S.C. 
chapter 37). 

(c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will withhold 
from payments due under the contract sufficient funds required to satisfy any Contractor or 
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subcontractor liabilities for unpaid wages and liquidated damages. If amounts withheld under 
the contract are insufficient to satisfy Contractor or subcontractor liabilities, the Contracting 
Officer will withhold payments from other Federal or federally assisted contracts held by the 
same Contractor that are subject to the Contract Work Hours and Safety Standards statute. 

(d) Payrolls and basic records. 

(1) The Contractor and its subcontractors shall maintain payrolls and basic payroll records for all 
laborers and mechanics working on the contract during the contract and shall make them 
available to the NAFI until 3 years after contract completion. The records shall contain the name 
and address of each employee, social security number, labor classifications, hourly rates of 
wages paid, daily and weekly number of hours worked, deductions made, and actual wages 
paid. The records need not duplicate those required for construction work by Department of 
Labor regulations at 29 CFR 5.5(a)(3) implementing the Construction Wage Rate Requirements 
statute. 

(2) The Contractor and its subcontractors shall allow authorized representatives of the 
Contracting Officer or the Department of Labor to inspect, copy, or transcribe records 
maintained under paragraph (d)(1) of this clause. The Contractor or subcontractor also shall 
allow authorized representatives of the Contracting Officer or Department of Labor to interview 
employees in the workplace during working hours. 

(e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a) through 
(d) of this clause in subcontracts that may require or involve the employment of laborers and 
mechanics and require subcontractors to include these provisions in any such lower-tier 
subcontracts. The Contractor shall be responsible for compliance by any subcontractor or lower-
tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this clause. 

(End of clause) 

CONSTRUCTION WAGE RATE REQUIREMENTS (MAY 2014) BI.025 

(a) Definition. "Site of the work". 

(1) Means. 

(i) The primary site of the work. The physical place or places where the construction called for in 
the contract will remain when work on it is completed; and 

(ii) The secondary site of the work, if any. Any other site where a significant portion of the 
building or work is constructed, provided that such site is. 

(A) Located in the United States; and 

(B) Established specifically for the performance of the contract or project; 

(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, mobile 
factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided. 

(i) They are dedicated exclusively, or nearly so, to performance of the contract or project; and 

(ii) They are adjacent or virtually adjacent to the "primary site of the work" as defined in 
paragraph (a)(1)(i), or the "secondary site of the work" as defined in paragraph (a)(1)(ii) of this 
definition; 
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(3) Does not include permanent home offices, branch plant establishments, fabrication plants, or 
tool yards of a Contractor or subcontractor whose locations and continuance in operation are 
determined wholly without regard to a particular Federal contract or project. In addition, 
fabrication plants, batch plants, borrow pits, job headquarters, yards, etc., of a commercial or 
material supplier which are established by a supplier of materials for the project before opening 
of bids and not on the Project site, are not included in the "site of the work." Such permanent, 
previously established facilities are not a part of the "site of the work" even if the operations for a 
period of time may be dedicated exclusively or nearly so, to the performance of a contract. 

(b)(1) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations issued 
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at 
rates not less than those contained in the wage determination of the Secretary of Labor which is 
attached hereto and made a part hereof, or as may be incorporated for a secondary site of the 
work, regardless of any contractual relationship which may be alleged to exist between the 
Contractor and such laborers and mechanics. Any wage determination incorporated for a 
secondary site of the work shall be effective from the first day on which work under the contract 
was performed at that site and shall be incorporated without any adjustment in contract price or 
estimated cost. Laborers employed by the construction Contractor or construction subcontractor 
that are transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination applicable 
to the primary site of the work. 

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Construction Wage Rate Requirements statute on behalf of laborers or 
mechanics are considered wages paid to such laborers or mechanics, subject to the provisions 
of paragraph (e) of this clause; also, regular contributions made or costs incurred for more than 
a weekly period (but not less often than quarterly) under plans, funds, or programs which cover 
the particular weekly period, are deemed to be constructively made or incurred during such 
period. 

(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in the clause entitled Apprentices and Trainees. 
Laborers or mechanics performing work in more than one classification may be compensated at 
the rate specified for each classification for the time actually worked therein; provided that the 
employer's payroll records accurately set forth the time spent in each classification in which 
work is performed. 

(4) The wage determination (including any additional classifications and wage rates conformed 
under paragraph (c) of this clause) and the Construction Wage Rate Requirements (Davis-
Bacon Act) poster (WH-1321) shall be posted at all times by the Contractor and its 
subcontractors at the primary site of the work and the secondary site of the work, if any, in a 
prominent and accessible place where it can be easily seen by the workers. 

(c)(1) The Contracting Officer shall require that any class of laborers or mechanics which is not 
listed in the wage determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The Contracting Officer shall approve an 
additional classification and wage rate and fringe benefits therefor only when all the following 
criteria have been met: 
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(i) The work to be performed by the classification requested is not performed by a classification 
in the wage determination. 

(ii) The classification is utilized in the area by the construction industry. 

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(2) If the Contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the Contracting Officer agree on the classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), a report of 
the action taken shall be sent by the Contracting Officer to the Administrator of the: 

Wage and Hour Division 
Employment Standards Administration 
U.S. Department of Labor 
Washington, DC 20210 

The Administrator or an authorized representative will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the Contracting Officer or 
will notify the Contracting Officer within the 30-day period that additional time is necessary. 

(3) In the event the Contractor, the laborers or mechanics to be employed in the classification, 
or their representatives, and the Contracting Officer do not agree on the proposed classification 
and wage rate (including the amount designated for fringe benefits, where appropriate), the 
Contracting Officer shall refer the questions, including the views of all interested parties and the 
recommendation of the Contracting Officer, to the Administrator of the Wage and Hour Division 
for determination. The Administrator, or an authorized representative, will issue a determination 
within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting 
Officer within the 30-day period that additional time is necessary. 

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to 
paragraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the 
classification. 

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona fide 
fringe benefit or an hourly cash equivalent thereof. 

(e) If the Contractor does not make payments to a trustee or other third person, the Contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits under a plan or program; provided, 
That the Secretary of Labor has found, upon the written request of the Contractor, that the 
applicable standards of the Construction Wage Rate Requirements statute have been met. The 
Secretary of Labor may require the Contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program. 

(End of clause) 

WITHHOLDING OF FUNDS (MAY 2014) BI.026 

The Contracting Officer shall, upon his or her own action or upon written request of an 
authorized representative of the Department of Labor, withhold or cause to be withheld from the 
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Contractor under this contract or any other Federal contract with the same Prime Contractor, or 
any other federally assisted contract subject to prevailing wage requirements, which is held by 
the same Prime Contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the Contractor or any subcontractor the full amount of wages required by 
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the Contracting Officer may, after written notice to the Contractor, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

(End of clause) 

PAYROLLS AND BASIC RECORDS (MAY 2014) BI.027 

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the 
course of the work and preserved for a period of 3 years thereafter for all laborers and 
mechanics working at the site of the work. Such records shall contain the name, address, and 
social security number of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or 
cash equivalents thereof of the types described in 40 U.S.C. 3141(2)(B) (Construction Wage 
Rate Requirement statute)), daily and weekly number of hours worked, deductions made, and 
actual wages paid. Whenever the Secretary of Labor has found, under paragraph (d) of the 
clause entitled Construction Wage Rate Requirements, that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in 40 U.S.C. 3141(2)(B), the Contractor shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of the apprentices and trainees, 
and the ratios and wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the Contracting Officer. The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under paragraph (a) 
of this clause, except that full social security numbers and home addresses shall not be 
included on weekly transmittals. Instead the payrolls shall only need to include an individually 
identifying number for each employee (e.g., the last four digits of the employee's social security 
number). The required weekly payroll information may be submitted in any form desired. 
Optional Form WH-347 is available for this purpose and may be obtained from the U.S. 
Department of Labor Wage and Hour Division website at 
http://www.dol.gov/whd/forms/wh347.pdf. The Prime Contractor is responsible for the 
submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall 
maintain the full social security number and current address of each covered worker, and shall 
provide them upon request to the Contracting Officer, the Contractor, or the Wage and Hour 
Division of the Department of Labor for purposes of an investigation or audit of compliance with 
prevailing wage requirements. It is not a violation of this section for a Prime Contractor to 
require a subcontractor to provide addresses and social security numbers to the Prime 
Contractor for its own records, without weekly submission to the Contracting Officer.  
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(2) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
Contractor or subcontractor or his or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify. 

(i) That the payroll for the payroll period contains the information required to be maintained 
under paragraph (a) of this clause and that such information is correct and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions have been made either directly or 
indirectly from the full wages earned, other than permissible deductions as set forth in the 
Regulations, 29 CFR Part 3; and 

(iii) That each laborer or mechanic has been paid not less than the applicable wage rates and 
fringe benefits or cash equivalents for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 

(3) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor or 
subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of 
Title 31 of the United States Code. 

(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this 
clause available for inspection, copying, or transcription by the Contracting Officer or authorized 
representatives of the Contracting Officer or the Department of Labor. The Contractor or 
subcontractor shall permit the Contracting Officer or representatives of the Contracting Officer 
or the Department of Labor to interview employees during working hours on the job. If the 
Contractor or subcontractor fails to submit required records or to make them available, the 
Contracting Officer may, after written notice to the Contractor, take such action as may be 
necessary to cause the suspension of any further payment. Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 

(End of clause) 

APPRENTICES AND TRAINEES (DEC 2010) BI.028 

(a) Apprentices. 

(1) An apprentice will be permitted to work at less than the predetermined rate for the work they 
performed when employed- 

(i) Pursuant to and individually registered in a bona fide apprenticeship program registered with 
the U.S. Department of Labor, Employment and Training Administration, Office of 
Apprenticeship, Training, Employer, and Labor Services (OATELS) or with a State 
Apprenticeship Agency recognized by the OATELS;, or 

(ii) In the first 90 days of probationary employment as an apprentice in such an apprenticeship 
program, even though not individually registered in the program, if certified by the OATELS or a 
State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as 
an apprentice. 
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(2) The allowable ratio of apprentices to journeymen on the job site in any craft classification 
shall not be greater than the ratio permitted to the Contractor as to the entire work force under 
the registered program. 

(3) Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated in paragraph (a)(1) of this clause, shall be paid not less than the applicable 
wage determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. 

(4) Where a contractor is performing construction on a project in a locality other than that in 
which its program is registered, the ratios and wage rates (expressed in percentages of the 
journeyman's hourly rate) specified in the Contractor's or subcontractor's registered program 
shall be observed. Every apprentice must be paid at not less than the rate specified in the 
registered program for the apprentice's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. 

(5) Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on the wage determination for 
the applicable classification. If the Administrator determines that a different practice prevails for 
the applicable apprentice classification, fringes shall be paid in accordance with that 
determination. 

(6) In the event OATELS, or a State Apprenticeship Agency recognized by OATELS, withdraws 
approval of an apprenticeship program, the Contractor will no longer be permitted to utilize 
apprentices at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 

(b) Trainees. 

(1) Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration, Office 
of Apprenticeship Training, Employer, and Labor Services (OATELS). The ratio of trainees to 
journeymen on the job site shall not be greater than permitted under the plan approved by 
OATELS. 

(2) Every trainee must be paid at not less than the rate specified in the approved program for 
the trainee's level of progress, expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall be paid fringe benefits in 
accordance with the provisions of the trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage 
determination unless the Administrator of the Wage and Hour Division determines that there is 
an apprenticeship program associated with the corresponding journeyman wage rate in the 
wage determination which provides for less than full fringe benefits for apprentices. Any 
employee listed on the payroll at a trainee rate that is not registered and participating in a 
training plan approved by the OATELS shall be paid not less than the applicable wage rate in 
the wage determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program 
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shall be paid not less than the applicable wage rate in the wage determination for the work 
actually performed. 

(3) In the event OATELS withdraws approval of a training program, the Contractor will no longer 
be permitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 

(c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen 
under this clause shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR Part 30. 

(End of clause) 

COMPLIANCE WITH COPELAND ACT REQUIREMENTS (NOV 2004) BI.029 

The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby 
incorporated by reference in this contract. 

(End of clause) 

SUBCONTRACTS (LABOR STANDARDS) (MAY 2014) BI.030 

(a) Definition. "Construction, alteration or repair," as used in this clause, means all types of work 
done by laborers and mechanics employed by the construction Contractor or construction 
subcontractor on a particular building or work at the site thereof, including without limitation- 

(1) Altering, remodeling, installation (if appropriate) on the site of the work of items fabricated 
off-site; 

(2) Painting and decorating; 

(3) Manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the 
building or work; 

(4) Transportation of materials and supplies between the site of the work within the meaning of 
paragraphs (a)(1)(i) and (ii) of the "site of the work" as defined in the clause BI.025, 
Construction Wage Rate Requirements of this contract, and a facility which is dedicated to the 
construction of the building or work and is deemed part of the site of the work within the 
meaning of paragraph (2) of the "site of the work" definition; and  

(5) Transportation of portions of the building or work between a secondary site where a 
significant portion of the building or work is constructed, which is part of the "site of the work" 
definition in paragraph (a)(1)(ii) of the BI.025, Construction Wage Rate Requirements, and the 
physical place or places where the building or work will remain (paragraph (a)(1)(i) of the clause 
at BI.025, in the "site of the work" definition). 

(b) The Contractor shall insert in any subcontracts for construction, alterations and repairs within 
the United States the clauses entitled- 

(1) Construction Wage Rate Requirements; 

(2) Contract Work Hours and Safety Standards-Overtime Compensation (if the clause is 
included in this contract); 

(3) Apprentices and Trainees; 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 40 

(4) Payrolls and Basic Records; 

(5) Compliance with Copeland Act Requirements; 

(6) Withholding of Funds; 

(7) Subcontracts (Labor Standards); 

(8) Contract Termination-Debarment; 

(9) Disputes Concerning Labor Standards; 

(10) Compliance with Construction Wage Rate Requirements and Related Regulations; and 

(11) Certification of Eligibility. 

(c) The prime Contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor performing construction within the United States with all the contract clauses cited 
in paragraph (b). 

(d)(1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting 
Officer a completed Standard Form (SF) 1413, Statement and Acknowledgment, for each 
subcontract for construction within the United States, including the subcontractor's signed and 
dated acknowledgment that the clauses set forth in paragraph (b) of this clause have been 
included in the subcontract. 

(2) Within 14 days after the award of any subsequently awarded subcontract the Contractor 
shall deliver to the Contracting Officer an updated completed SF 1413 for such additional 
subcontract. 

(e) The Contractor shall insert the substance of this clause, including this paragraph (e) in all 
subcontracts for construction within the United States.  

(End of clause) 

CONTRACT TERMINATION-DEBARMENT (MAY 2014) BI.031 

A breach of the contract clauses entitled Construction Wage Rate Requirements, Contract Work 
Hours and Safety Standards-Overtime Compensation, Apprentices and Trainees, Payrolls and 
Basic Records, Compliance with Copeland Act Requirements, Subcontracts (Labor Standards), 
Compliance with Construction Wage Rate Requirements and Related Regulations, or 
Certification of Eligibility may be grounds for termination of the contract, and for debarment as a 
Contractor and subcontractor as provided in 29 CFR 5.12. 

(End of clause) 

COMPLIANCE WITH CONSTRUCTION WAGE RATE REQUIREMENTS AND RELATED 
REGULATIONS (MAY 2014) BI.032 

All rulings and interpretations of the Construction Wage Rate Requirements and related statutes 
contained in 29 CFR parts 1, 3, and 5 are hereby incorporated by reference in this contract. 

(End of clause) 

DISPUTES CONCERNING LABOR STANDARDS (NOV 2004) BI.033 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 41 

The United States Department of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for 
resolving disputes concerning labor standards requirements. Such disputes shall be resolved in 
accordance with those procedures and not the Disputes clause of this contract. Disputes within 
the meaning of this clause include disputes between the Contractor (or any of its 
subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or 
their representatives. 

(End of clause) 

CERTIFICATION OF ELIGIBILITY (NOV 2004) BI.034 

(a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be 
awarded Government or NAFI contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1). 

(b) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government or NAFI contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 

(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C.1001. 

(End of clause) 

LABOR STANDARDS FOR CONSTRUCTION WORK-FACILITIES CONTRACTS (DEC 2017) 
BI.035 

(a) In the event that construction, alteration, or repair (including painting and decorating) of 
public buildings or public works is to be performed hereunder, the Contractor shall comply with 
the following listed clauses in performance of such work: (1) Contract Work Hours and Safety 
Standards Act-Overtime Compensation; (2) Construction wage rate requirements; (3) 
Withholding of Funds; (4) Payrolls and Basic Records; (5) Apprentices and Trainees; (6) 
Compliance with Copeland Act Requirements; (7) Subcontracts (Labor Standards); (8) Contract 
Termination-Debarment; (9) Compliance with construction wage rate requirements and related 
regulations; (10) Disputes Concerning Labor Standards; and (11) Certification of Eligibility. 

(b) Upon determination by the Contracting Officer that the Construction wage rate requirement 
is applicable to any item of work to be performed hereunder, a determination of the prevailing 
wage rates shall be incorporated into the contract by modification. 

(c) No construction, alteration, or repair (including painting and decorating) of public buildings or 
public works shall be performed under this contract without incorporation of the wage 
determination unless the Contracting Officer authorizes the start of work because of unusual or 
emergency situations, in which case the wage determination shall be incorporated as soon as 
possible and made retroactive to the start of the work. 

(End of clause) 

WALSH-HEALEY PUBLIC CONTRACTS ACT (MAR 2020) BI.036 

If this contract is for the manufacture or furnishing of materials, supplies, articles or equipment in 
an amount that exceeds or may exceed $15,000, and is subject to the Walsh-Healey Public 
Contracts Act, as amended (41 U.S.C. 35-45), the following terms and conditions apply: 
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(a) All stipulations required by the Act and regulations issued by the Secretary of Labor (41 CFR 
Chapter 50) are incorporated by reference. These stipulations are subject to all applicable 
rulings and interpretations of the Secretary of Labor that are now, or may hereafter, be in effect. 

(b) All employees whose work relates to this contract shall be paid not less than the minimum 
wage prescribed by regulations issued by the Secretary of Labor (41 CFR 50-202.2). Learners, 
student learners, apprentices, and handicapped workers may be employed at less than the 
prescribed minimum wage (see 41 CFR 50-203.3) to the same extent that such employment is 
permitted under Section 14 of the Fair Labor Standards Act (41 U.S.C. 40). 

(End of clause) 

PROHIBITION OF SEGREGATED FACILITIES (MAR 2020) BI.037 

(a) Definitions. As used in this clause 

"Gender identity" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

"Segregated facilities," means any waiting rooms, work areas, rest rooms and wash rooms, 
restaurants and other eating areas, time clocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and 
housing facilities provided for employees, that are segregated by explicit directive or are in fact 
segregated on the basis of race, color, religion, sex, sexual orientation, gender identity, or 
national origin because of written or oral policies or employee custom. The term does not 
include separate or single-user rest rooms or necessary dressing or sleeping areas provided to 
assure privacy between the sexes. 

"Sexual orientation" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

(b) The contractor agrees that it does not and will not maintain or provide for its employees any 
segregated facilities at any of its establishments, and that it does not and will not permit its 
employees to perform their services at any location under its control where segregated facilities 
are maintained. The Contractor agrees that a breach of this clause is a violation of the Equal 
Opportunity clause in the contract. 

(c) The Contractor shall include this clause in every subcontract and purchase order that is 
subject to the Equal Opportunity clause of this contract. 

(End of clause) 

EQUAL OPPORTUNITY (MAR 2020) BI.038 

(a) Definition. As used in this clause. 

"Compensation" means any payments made to, or on behalf of, an employee or offered to an 
applicant as remuneration for employment, including but not limited to salary, wages, overtime 
pay, shift differentials, bonuses, commissions, vacation and holiday pay, allowances, insurance 
and other benefits, stock options and awards, profit sharing, and retirement. 

"Compensation information" means the amount and type of compensation provided to 
employees or offered to applicants, including, but not limited to, the desire of the Contractor to 
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attract and retain a particular employee for the value the employee is perceived to add to the 
Contractor's profit or productivity; the availability of employees with like skills in the marketplace; 
market research about the worth of similar jobs in the relevant marketplace; job analysis, 
descriptions, and evaluations; salary and pay structures; salary surveys; labor union 
agreements; and Contractor decisions, statements and policies related to setting or altering 
employee compensation. 

"Essential job functions" means the fundamental job duties of the employment position an 
individual holds. A job function may be considered essential if- 

(1) The access to compensation information is necessary in order to perform that function or 
another routinely assigned business task; or 

(2) The function or duties of the position include protecting and maintaining the privacy of 
employee personnel records, including compensation information. 

"Gender identity" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

"Sexual orientation" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

"United States," means the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island. 

(b)(1) If, during any 12-month period (including the 12 months preceding the award of this 
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or 
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall comply 
with this clause, except for work performed outside the United States by employees who were 
not recruited within the United States. Upon request, the Contractor shall provide information 
necessary to determine the applicability of this clause. 

(2) If the Contractor is a religious corporation, association, educational institution, or society, the 
requirements of this clause do not apply with respect to the employment of individuals of a 
particular religion to perform work connected with the carrying on of the Contractor's activities 
(41 CFR 60-1.5). 

(c)(1) The Contractor shall not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, or national origin. However, it shall not be a violation of this 
clause for the Contractor to extend a publicly announced preference in employment to Indians 
living on or near an Indian reservation, in connection with employment opportunities on or near 
an Indian reservation, as permitted by 41 CFR 60-1.5. 

(2) The Contractor shall take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, color, religion, sex, or 
national origin. This shall include, but not be limited to, (i) employment, (ii) upgrading, (iii) 
demotion, (iv) transfer, (v) recruitment or recruitment advertising, (vi) layoff or termination, (vii) 
rates of pay or other forms of compensation, and (viii) selection for training, including 
apprenticeship. 

(3) The Contractor shall post in conspicuous places available to employees and applicants for 
employment the notices to be provided by the Contracting Officer that explain this clause. 
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(4) The Contractor shall, in all solicitations or advertisements for employees placed by or on 
behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, sexual orientation, gender identity, or 
national origin. 

(5) (i) The Contractor shall not discharge or in any other manner discriminate against any 
employee or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee or 
applicant. This prohibition against discrimination does not apply to instances in which an 
employee who has access to the compensation information of other employees or applicants as 
a part of such employee's essential job functions discloses the compensation of such other 
employees or applicants to individuals who do not otherwise have access to such information, 
unless such disclosure is in response to a formal complaint or charge, in furtherance of an 
investigation, proceeding, hearing, or action, including an investigation conducted by the 
employer, or is consistent with the Contractor's legal duty to furnish information. 

(ii) The Contractor shall disseminate the prohibition on discrimination in paragraph (c)(5)(i) of 
this clause to employees and applicants by- 

(A) Incorporation into existing employee manuals or handbooks; and 

(B) Electronic posting or by posting a copy of the provision in conspicuous places available to 
employees and applicants for employment. 

(6) The Contractor shall send, to each labor union or representative of workers with which it has 
a collective bargaining agreement or other contract or understanding, the notice to be provided 
by the Contracting Officer advising the labor union or workers' representative of the Contractor's 
commitments under this clause, and post copies of the notice in conspicuous places available to 
employees and applicants for employment. 

(7) The Contractor shall comply with Executive Order 11246, as amended, and the rules, 
regulations, and orders of the Secretary of Labor. 

(8) The Contractor shall furnish to the contracting agency all information required by Executive 
Order 11246, as amended, and by the rules, regulations, and orders of the Secretary of Labor. 
The Contractor shall also file Standard Form 100 (EEO-1), or any successor form, as prescribed 
in 41 CFR Part 60-1. Unless the Contractor has filed within the 12 months preceding the date of 
contract award, the Contractor shall, within 30 days after contract award, apply to either the 
regional Office of Federal Contract Compliance Programs (OFCCP) or the local office of the 
Equal Employment Opportunity Commission for the necessary forms. 

(9) The Contractor shall permit access to its premises, during normal business hours, by the 
contracting agency or the OFCCP for the purpose of conducting on-site compliance evaluations 
and complaint investigations. The Contractor shall permit the NAFI to inspect and copy any 
books, accounts, records (including computerized records), and other material that may be 
relevant to the matter under investigation and pertinent to compliance with Executive Order 
11246, as amended, and rules and regulations that implement the Executive Order. 

(10) If the OFCCP determines that the Contractor is not in compliance with this clause or any 
rule, regulation, or order of the Secretary of Labor, this contract may be canceled, terminated, or 
suspended in whole or in part and the Contractor may be declared ineligible for further 
Government/NAFI contracts, under the procedures authorized in Executive Order 11246, as 
amended. In addition, sanctions may be imposed and remedies invoked against the Contractor 
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as provided in Executive Order 11246, as amended; in the rules, regulations, and orders of the 
Secretary of Labor; or as otherwise provided by law. 

(11) The Contractor shall include the terms and conditions of this clause in every subcontract or 
purchase order that is not exempted by the rules, regulations, or orders of the Secretary of 
Labor issued under Executive Order 11246, as amended, so that these terms and conditions 
will be binding upon each subcontractor or vendor. 

(12) The Contractor shall take such action with respect to any subcontract or purchase order as 
the Contracting Officer may direct as a means of enforcing these terms and conditions, 
including sanctions for noncompliance, provided, that if the Contractor becomes involved in, or 
is threatened with, litigation with a subcontractor or vendor as a result of any direction, the 
Contractor may request the United States to enter into the litigation to protect the interests of the 
United States. 

(d) Notwithstanding any other clause in this contract, disputes relative to this clause will be 
governed by the procedures in 41 CFR 60-1.1. 

(End of clause) 

EQUAL OPPORTUNITY (MAR 2020) - ALTERNATE I (MAR 2020) BI.038 

Notice: The following terms of this clause are waived for this contract: [Contracting Officer shall 
list terms].  

(a) Definition. As used in this clause. 

"Compensation" means any payments made to, or on behalf of, an employee or offered to an 
applicant as remuneration for employment, including but not limited to salary, wages, overtime 
pay, shift differentials, bonuses, commissions, vacation and holiday pay, allowances, insurance 
and other benefits, stock options and awards, profit sharing, and retirement. 

"Compensation information" means the amount and type of compensation provided to 
employees or offered to applicants, including, but not limited to, the desire of the Contractor to 
attract and retain a particular employee for the value the employee is perceived to add to the 
Contractor's profit or productivity; the availability of employees with like skills in the marketplace; 
market research about the worth of similar jobs in the relevant marketplace; job analysis, 
descriptions, and evaluations; salary and pay structures; salary surveys; labor union 
agreements; and Contractor decisions, statements and policies related to setting or altering 
employee compensation. 

"Essential job functions" means the fundamental job duties of the employment position an 
individual holds. A job function may be considered essential if- 

(1) The access to compensation information is necessary in order to perform that function or 
another routinely assigned business task; or 

(2) The function or duties of the position include protecting and maintaining the privacy of 
employee personnel records, including compensation information. 

"Gender identity" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 
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"Sexual orientation" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

"United States," means the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island. 

(b)(1) If, during any 12-month period (including the 12 months preceding the award of this 
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or 
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall comply 
with this clause, except for work performed outside the United States by employees who were 
not recruited within the United States. Upon request, the Contractor shall provide information 
necessary to determine the applicability of this clause. 

(2) If the Contractor is a religious corporation, association, educational institution, or society, the 
requirements of this clause do not apply with respect to the employment of individuals of a 
particular religion to perform work connected with the carrying on of the Contractors activities 
(41 CFR 60-1.5). 

(c)(1) The Contractor shall not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national origin. 
However, it shall not be a violation of this clause for the Contractor to extend a publicly 
announced preference in employment to Indians living on or near an Indian reservation, in 
connection with employment opportunities on or near an Indian reservation, as permitted by 41 
CFR 60-1.5. 

(2) The Contractor shall take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, color, religion, sex, or 
national origin. This shall include, but not be limited to, (i) employment, (ii) upgrading, (iii) 
demotion, (iv) transfer, (v) recruitment or recruitment advertising, (vi) layoff or termination, (vii) 
rates of pay or other forms of compensation, and (viii) selection for training, including 
apprenticeship. 

(3) The Contractor shall post in conspicuous places available to employees and applicants for 
employment the notices to be provided by the Contracting Officer that explain this clause. 

(4) The Contractor shall, in all solicitations or advertisements for employees placed by or on 
behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, or national origin. 

(5) (i) The Contractor shall not discharge or in any other manner discriminate against any 
employee or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee or 
applicant. This prohibition against discrimination does not apply to instances in which an 
employee who has access to the compensation information of other employees or applicants as 
a part of such employee's essential job functions discloses the compensation of such other 
employees or applicants to individuals who do not otherwise have access to such information, 
unless such disclosure is in response to a formal complaint or charge, in furtherance of an 
investigation, proceeding, hearing, or action, including an investigation conducted by the 
employer, or is consistent with the Contractor's legal duty to furnish information. 

(ii) The Contractor shall disseminate the prohibition on discrimination in paragraph (c)(5)(i) of 
this clause to employees and applicants by- 
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(A) Incorporation into existing employee manuals or handbooks; and 

(B) Electronic posting or by posting a copy of the provision in conspicuous places available to 
employees and applicants for employment. 

(6) The Contractor shall send, to each labor union or representative of workers with which it has 
a collective bargaining agreement or other contract or understanding, the notice to be provided 
by the Contracting Officer advising the labor union or workers' representative of the Contractor's 
commitments under this clause, and post copies of the notice in conspicuous places available to 
employees and applicants for employment. 

(7) The Contractor shall comply with Executive Order 11246, as amended, and the rules, 
regulations, and orders of the Secretary of Labor. 

(8) The Contractor shall furnish to the contracting agency all information required by Executive 
Order 11246, as amended, and by the rules, regulations, and orders of the Secretary of Labor. 
The Contractor shall also file Standard Form 100 (EEO-1), or any successor form, as prescribed 
in 41 CFR Part 60-1. Unless the Contractor has filed within the 12 months preceding the date of 
contract award, the Contractor shall, within 30 days after contract award, apply to either the 
regional Office of Federal Contract Compliance Programs (OFCCP) or the local office of the 
Equal Employment Opportunity Commission for the necessary forms. 

(9) The Contractor shall permit access to its premises, during normal business hours, by the 
contracting agency or the OFCCP for the purpose of conducting on-site compliance evaluations 
and complaint investigations. The Contractor shall permit the NAFI to inspect and copy any 
books, accounts, records (including computerized records), and other material that may be 
relevant to the matter under investigation and pertinent to compliance with Executive Order 
11246, as amended, and rules and regulations that implement the Executive Order. 

(10) If the OFCCP determines that the Contractor is not in compliance with this clause or any 
rule, regulation, or order of the Secretary of Labor, this contract may be canceled, terminated, or 
suspended in whole or in part and the Contractor may be declared ineligible for further 
Government/NAFI contracts, under the procedures authorized in Executive Order 11246, as 
amended. In addition, sanctions may be imposed and remedies invoked against the Contractor 
as provided in Executive Order 11246, as amended; in the rules, regulations, and orders of the 
Secretary of Labor; or as otherwise provided by law. 

(11) The Contractor shall include the terms and conditions of this clause in every subcontract or 
purchase order that is not exempted by the rules, regulations, or orders of the Secretary of 
Labor issued under Executive Order 11246, as amended, so that these terms and conditions 
will be binding upon each subcontractor or vendor. 

(12) The Contractor shall take such action with respect to any subcontract or purchase order as 
the Contracting Officer may direct as a means of enforcing these terms and conditions, 
including sanctions for noncompliance, provided, that if the Contractor becomes involved in, or 
is threatened with, litigation with a subcontractor or vendor as a result of any direction, the 
Contractor may request the United States to enter into the litigation to protect the interests of the 
United States. 

(d) Notwithstanding any other clause in this contract, disputes relative to this clause will be 
governed by the procedures in 41 CFR 60-1.1. 

(End of clause) 
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AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR CONSTRUCTION (MAR 
2020) BI.039 

(a) Definitions. As used in this clause- 

"Covered area," as used in this clause, means the geographical area described in the 
solicitation for this contract. 

"Deputy Assistant Secretary," as used in this clause, means the Deputy Assistant Secretary for 
Federal Contract Compliance, U.S. Department of Labor, or a designee. 

"Employer's identification number," as used in this clause, means the Federal Social Security 
number used on the employer's quarterly federal tax return, U.S. Treasury Department Form 
941. 

"Gender identity" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 

"Minority," as used in this clause, means- 

(1) American Indian or Alaskan Native (all persons having origins in any of the original peoples 
of North America and maintaining identifiable tribal affiliations through membership and 
participation or community identification). 

(2) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far 
East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); 

(3) Black (all persons having origins in any of the black African racial groups not of Hispanic 
origin); and 

(4) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or other 
Spanish culture or origin, regardless of race). 

"Sexual orientation" has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html 

(b) If the Contractor, or a subcontractor at any tier, subcontracts a portion of the work involving 
any construction trade, each such subcontract in excess of $10,000 shall include this clause 
and the Notice containing the goals for minority and female participation stated in the solicitation 
for this contract. 

(c) If the Contractor is participating in a Hometown Plan (41 CFR 60-4) approved by the U.S. 
Department of Labor in a covered area, either individually or through an association, its 
affirmative action obligations on all work in the plan area (including goals) shall comply with the 
plan for those trades that have unions participating in the plan. Contractors must be able to 
demonstrate participation in, and compliance with, the provisions of the plan. Each Contractor or 
subcontractor participating in an approved plan is also required to comply with its obligations 
under the Equal Opportunity clause, and to make a good faith effort to achieve each goal under 
the plan in each trade in which it has employees. The overall good-faith performance by other 
Contractors or subcontractors toward a goal in an approved plan does not excuse any 
Contractor's or subcontractor's failure to make good-faith efforts to achieve the plan's goals. 

(d) The Contractor shall implement the affirmative action procedures in subparagraphs (g)(1) 
through (16) of this clause. The goals stated in the solicitation for this contract are expressed as 
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percentages of the total hours of employment and training of minority and female utilization that 
the Contractor should reasonably be able to achieve in each construction trade in which it has 
employees in the covered area. If the Contractor performs construction work in a geographical 
area located outside of the covered area, it shall apply the goals established for the 
geographical area where that work is actually performed. The Contractor is expected to make 
substantially uniform progress toward its goals in each craft.  

(e) Neither the terms and conditions of any collective bargaining agreement, nor the failure by a 
union with which the Contractor has a collective bargaining agreement, to refer minorities or 
women shall excuse the Contractor's obligations under this clause, Executive Order 11246, as 
amended, or the regulations thereunder. 

(f) In order for the nonworking training hours of apprentices and trainees to be counted in 
meeting the goals, apprentices and trainees must be employed by the Contractor during the 
training period, and the Contractor must have made a commitment to employ the apprentices 
and trainee at the completion of their training, subject to the availability of employment 
opportunities. Trainees must be trained pursuant to training programs approved by the U.S. 
Department of Labor. 

(g) The Contractor shall take affirmative action to ensure equal employment opportunity. The 
evaluation of the Contractor's compliance with this clause shall be based upon its effort to 
achieve maximum results from its actions. The Contractor shall document these efforts fully and 
implement affirmative action steps at least as extensive as the following: 

(1) Ensure a working environment free of harassment, intimidation, and coercion at all sites and 
in all facilities where the Contractor's employees are assigned to work. The Contractor, if 
possible, will assign two or more women to each construction project. The Contractor shall 
ensure that foremen, superintendents, and other onsite supervisory personnel are aware of and 
carry out the Contractor's obligation to maintain such a working environment, with specific 
attention to minority or female individuals working at these sites or facilities. 

(2) Establish and maintain a current list of sources for minority and female recruitment. Provide 
written notification to minority and female recruitment sources and community organizations 
when the Contractor or its unions have employment opportunities available, and maintain a 
record of the organizations' responses. 

(3) Establish and maintain a current file of the names, addresses, and telephone numbers of 
each minority and female off-the-street applicant, referrals of minorities or females from unions, 
recruitment sources, or community organizations, and the action taken with respect to each 
individual. If an individual was sent to the union hiring hall for referral and not referred back to 
the Contractor by the union or, if referred back, not employed by the Contractor, this shall be 
documented in the file, along with whatever additional actions the Contractor may have taken. 

(4) Immediately notify the Deputy Assistant Secretary when the union or unions with which the 
Contractor has a collective bargaining agreement has not referred back to the Contractor a 
minority or woman sent by the Contractor, or when the Contractor has other information that the 
union referral process has impeded the Contractor's efforts to meet its obligations. 

(5) Develop on-the-job training opportunities and/or participate in training programs for the area 
that expressly include minorities and women, including upgrading programs and apprenticeship 
and trainee programs relevant to the Contractor's employment needs, especially those 
programs funded or approved by the Department of Labor. The Contractor shall provide notice 
of these programs to the sources compiled under subparagraph (g)(2) above. 
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(6) Disseminate the Contractor's equal employment policy by- 

(i) Providing notice of the policy to unions and to training, recruitment, and outreach programs, 
and requesting their cooperation in assisting the Contractor in meeting its contract obligations; 

(ii) Including the policy in any policy manual and in collective bargaining agreements; 

(iii) Publicizing the policy in the company newspaper, annual report, etc.; 

(iv) Reviewing the policy with all management personnel and with all minority and female 
employees at least once a year; and 

(v) Posting the policy on bulletin boards accessible to employees at each location where 
construction work is performed. 

(7) Review, at least annually, the Contractor's equal employment policy and affirmative action 
obligations with all employees having responsibility for hiring, assignment, layoff, termination, or 
other employment decisions. Conduct review of this policy with all onsite supervisory personnel 
before initiating construction work at a job site. A written record shall be made and maintained 
identifying the time and place of these meetings, persons attending, subject matter discussed, 
and disposition of the subject matter. 

(8) Disseminate the Contractor's equal employment policy externally by including it in any 
advertising in the news media, specifically including minority and female news media. Provide 
written notification to, and discuss this policy with, other Contractors and subcontractors with 
which the Contractor does or anticipates doing business. 

(9) Direct recruitment efforts, both oral and written, to minority, female, and community 
organizations, to schools with minority and female students, and to minority and female 
recruitment and training organizations serving the Contractor's recruitment area and 
employment needs. Not later than 1 month before the date for acceptance of applications for 
apprenticeship or training by any recruitment source, send written notification to organizations 
such as the above, describing the openings, screening procedures, and tests to be used in the 
selection process. 

(10) Encourage present minority and female employees to recruit minority persons and women. 
Where reasonable, provide after-school, summer, and vacation employment to minority and 
female youth both on the site and in other areas of the Contractor's workforce. 

(11) Validate all tests and other selection requirements where required. 

(12) Conduct, at least annually, an inventory and evaluation at least of all minority and female 
personnel for promotional opportunities. Encourage these employees to seek or to prepare for, 
through appropriate training, etc., opportunities for promotion. 

(13) Ensure that seniority practices, job classifications, work assignments, and other personnel 
practices do not have a discriminatory effect by continually monitoring all personnel and 
employment-related activities to ensure that the Contractor's obligations under this contract are 
being carried out. 

(14) Ensure that all facilities and company activities are nonsegregated except that separate or 
single-user toilet and necessary changing facilities shall be provided to assure privacy between 
the sexes. 
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(15) Maintain a record of solicitations for subcontracts for minority and female construction 
contractors and suppliers, including circulation of solicitations to minority and female contractor 
associations and other business associations. 

(16) Conduct a review, at least annually, of all supervisors' adherence to and performance 
under the Contractor's equal employment policy and affirmative action obligations. 

(h) The Contractor is encouraged to participate in voluntary associations that may assist in 
fulfilling one or more of the affirmative action obligations contained in subparagraphs (g)(1) 
through (16). The efforts of a contractor association, joint contractor-union, contractor-
community, or similar group of which the contractor is a member and participant may be 
asserted as fulfilling one or more of its obligations under subparagraphs (g)(1) through (16), 
provided the Contractor- 

(1) Actively participates in the group; 

(2) Makes every effort to ensure that the group has a positive impact on the employment of 
minorities and women in the industry; 

(3) Ensures that concrete benefits of the program are reflected in the Contractor's minority and 
female workforce participation; 

(4) Makes a good-faith effort to meet its individual goals and timetables; and 

(5) Can provide access to documentation that demonstrates the effectiveness of actions taken 
on behalf of the Contractor. The obligation to comply is the Contractor's, and failure of such a 
group to fulfill an obligation shall not be a defense for the Contractor's noncompliance. 

(i) A single goal for minorities and a separate single goal for women shall be established. The 
Contractor is required to provide equal employment opportunity and to take affirmative action for 
all minority groups, both male and female, and all women, both minority and nonminority. 
Consequently, the Contractor may be in violation of Executive Order 11246, as amended, if a 
particular group is employed in a substantially disparate manner. 

(j) The Contractor shall not use goals or affirmative action standards to discriminate against any 
person because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. 

(k) The Contractor shall not enter into any subcontract with any person or firm debarred from 
Government/NAFI contracts under Executive Order 11246, as amended. 

(l) The Contractor shall carry out such sanctions and penalties for violation of this clause and of 
the Equal Opportunity clause, including suspension, termination, and cancellation of existing 
subcontracts, as may be imposed or ordered under Executive Order 11246, as amended, and 
its implementing regulations, by the OFCCP. Any failure to carry out these sanctions and 
penalties as ordered shall be a violation of this clause and Executive Order 11246, as amended. 

(m) The Contractor in fulfilling its obligations under this clause shall implement affirmative action 
procedures at least as extensive as those prescribed in paragraph (g) of this clause, so as to 
achieve maximum results from its efforts to ensure equal employment opportunity. If the 
Contractor fails to comply with the requirements of Executive Order 11246, as amended, the 
implementing regulations, or this clause, the Deputy Assistant Secretary shall take action as 
prescribed in 41 CFR 60-4.8. 

(n) The Contractor shall designate a responsible official to- 
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(1) Monitor all employment-related activity to ensure that the Contractor's equal employment 
policy is being carried out; 

(2) Submit reports as may be required by the Government/NAFI; and 

(3) Keep records that shall at least include for each employee the name, address, telephone 
number, construction trade, union affiliation (if any), employee identification number, social 
security number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates 
of changes in status, hours worked per week in the indicated trade, rate of pay, and locations at 
which the work was performed. Records shall be maintained in an easily understandable and 
retrievable form; however, to the degree that existing records satisfy this requirement, separate 
records are not required to be maintained. 

(o) Nothing contained herein shall be construed as a limitation upon the application of other 
laws that establish different standards of compliance or upon the requirements for the hiring of 
local or other area residents (e.g., those under the Public Works Employment Act of 1977 and 
the Community Development Block Grant Program). 

(End of clause) 

EQUAL OPPORTUNITY FOR WORKERS WITH DISABILITIES (MAR 2020) BI.040 

(a) Equal opportunity clause. The Contractor shall abide by the requirements of the equal 
opportunity clause at 41 CFR 60-741.5(a), as of March 24, 2014. This clause prohibits 
discrimination against qualified individuals on the basis of disability, and requires affirmative 
action by the Contractor to employ and advance in employment qualified individuals with 
disabilities. 

(b) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or 
purchase order in excess of $15,000 unless exempted by rules, regulations, or orders of the 
Secretary, so that such provisions will be binding upon each subcontractor or vendor. The 
Contractor shall act as specified by the Director, Office of Federal Contract Compliance 
Programs of the U.S. Department of Labor, to enforce the terms, including action for 
noncompliance. Such necessary changes in language may be made as shall be appropriate to 
identify properly the parties and their undertakings. 

(End of clause) 

SERVICE CONTRACT LABOR STANDARDS (MAY 2014) BI.041 

(a) Definitions. As used in this clause. 

"Contractor," when this clause is used in any subcontract, shall be deemed to refer to the 
subcontractor, except in the term "Government Prime Contractor." 

"Service employee" means any person engaged in the performance of this contract other than 
any person employed in a bona fide executive, administrative, or professional capacity, as these 
terms are defined in Part 541 of Title 29, Code of Federal Regulations, as revised. It includes all 
such persons regardless of any contractual relationship that may be alleged to exist between a 
Contractor or subcontractor and such persons. 

(b) Applicability. This contract is subject to the following provisions and to all other applicable 
provisions of 41 U.S.C. chapter 67, Service Contract Labor Standards, and regulations of the 
Secretary of Labor (29 CFR Part 4). This clause does not apply to contracts or subcontracts 
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administratively exempted by the Secretary of Labor or exempted by 41 U.S.C. 6702, as 
interpreted in Subpart C of 29 CFR Part 4. 

(c) Compensation. 

(1) Each service employee employed in the performance of this contract by the Contractor or 
any subcontractor shall be paid not less than the minimum monetary wages and shall be 
furnished fringe benefits in accordance with the wages and fringe benefits determined by the 
Secretary of Labor, or authorized representative, as specified in any wage determination 
attached to this contract. 

(2)(i) If a wage determination is attached to this contract, the Contractor shall classify any class 
of service employee which is not listed therein and which is to be employed under the contract 
(i.e., the work to be performed is not performed by any classification listed in the wage 
determination) so as to provide a reasonable relationship (i.e., appropriate level of skill 
comparison) between such unlisted classifications and the classifications listed in the wage 
determination. Such conformed class of employees shall be paid the monetary wages and 
furnished the fringe benefits as are determined pursuant to the procedures in this paragraph (c). 

(ii) This conforming procedure shall be initiated by the Contractor prior to the performance of 
contract work by the unlisted class of employee. The Contractor shall submit Standard Form 
(SF) 1444, Request For Authorization of Additional Classification and Rate, to the Contracting 
Officer no later than 30 days after the unlisted class of employee performs any contract work. 
The Contracting Officer shall review the proposed classification and rate and promptly submit 
the completed SF 1444 (which must include information regarding the agreement or 
disagreement of the employees' authorized representatives or the employees themselves 
together with the agency recommendation), and all pertinent information to the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor. The Wage and 
Hour Division will approve, modify, or disapprove the action or render a final determination in 
the event of disagreement within 30 days of receipt or will notify the Contracting Officer within 
30 days of receipt that additional time is necessary.  

(iii) The final determination of the conformance action by the Wage and Hour Division shall be 
transmitted to the Contracting Officer who shall promptly notify the Contractor of the action 
taken. Each affected employee shall be furnished by the Contractor with a written copy of such 
determination or it shall be posted as a part of the wage determination. 

(iv)(A) The process of establishing wage and fringe benefit rates that bear a reasonable 
relationship to those listed in a wage determination cannot be reduced to any single formula. 
The approach used may vary from wage determination to wage determination depending on the 
circumstances. Standard wage and salary administration practices, which rank various job 
classifications by pay grade pursuant to point schemes or other job factors, may, for example, 
be relied upon. Guidance may also be obtained from the way different jobs are rated under 
Federal pay systems (Federal Wage Board Pay System and the General Schedule) or from 
other wage determinations issued in the same locality. Basic to the establishment of any 
conformable wage rate(s) is the concept that a pay relationship should be maintained between 
job classifications based on the skill required and the duties performed. 

(B) In the case of a contract modification, an exercise of an option, or extension of an existing 
contract, or in any other case where a Contractor succeeds a contract under which the 
classification in question was previously conformed pursuant to paragraph (c) of this clause, a 
new conformed wage rate and fringe benefits may be assigned to the conformed classification 
by indexing (i.e., adjusting) the previous conformed rate and fringe benefits by an amount equal 
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to the average (mean) percentage increase (or decrease, where appropriate) between the 
wages and fringe benefits specified for all classifications to be used on the contract which are 
listed in the current wage determination, and those specified for the corresponding 
classifications in the previously applicable wage determination. Where conforming actions are 
accomplished in accordance with this paragraph prior to the performance of contract work by 
the unlisted class of employees, the Contractor shall advise the Contracting Officer of the action 
taken but the other procedures in subdivision (c)(2)(ii) of this clause need not be followed. 

(C) No employee engaged in performing work on this contract shall in any event be paid less 
than the currently applicable minimum wage specified under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended. 

(v) The wage rate and fringe benefits finally determined under this paragraph (c)(2) of this 
clause shall be paid to all employees performing in the classification from the first day on which 
contract work is performed by them in the classification. Failure to pay the unlisted employees 
the compensation agreed upon by the interested parties and/or finally determined by the Wage 
and Hour Division retroactive to the date such class of employees commenced contract work 
shall be a violation of the Service Contract Labor Standards statute and this contract. 

(vi) Upon discovery of failure to comply with paragraph (c)(2) of this clause, the Wage and Hour 
Division shall make a final determination of conformed classification, wage rate, and/or fringe 
benefits which shall be retroactive to the date such class or classes of employees commenced 
contract work. 

(3) Adjustment of compensation. If the term of this contract is more than 1 year, the minimum 
monetary wages and fringe benefits required to be paid or furnished thereunder to service 
employees under this contract shall be subject to adjustment after 1 year and not less often than 
once every 2 years, under wage determinations issued by the Wage and Hour Division.  

(d) Obligation to furnish fringe benefits. The Contractor or subcontractor may discharge the 
obligation to furnish fringe benefits specified in the attachment or determined under paragraph 
(c)(2) of this clause by furnishing equivalent combinations of bona fide fringe benefits, or by 
making equivalent or differential cash payments, only in accordance with Subpart D of 29 CFR 
Part 4. 

(e) Minimum wage. In the absence of a minimum wage attachment for this contract, neither the 
Contractor nor any subcontractor under this contract shall pay any person performing work 
under this contract (regardless of whether the person is a service employee) less than the 
minimum wage specified by section 6(a)(1) of the Fair Labor Standards Act of 1938. Nothing in 
this clause shall relieve the Contractor or any subcontractor of any other obligation under law or 
contract for payment of a higher wage to any employee.  

(f) Successor contracts. If this contract succeeds a contract subject to the Service Contract 
Labor Standards statute under which substantially the same services were furnished in the 
same locality and service employees were paid wages and fringe benefits provided for in a 
collective bargaining agreement, in the absence of the minimum wage attachment for this 
contract setting forth such collectively bargained wage rates and fringe benefits, neither the 
Contractor nor any subcontractor under this contract shall pay any service employee performing 
any of the contract work (regardless of whether or not such employee was employed under the 
predecessor contract), less than the wages and fringe benefits provided for in such collective 
bargaining agreement, to which such employee would have been entitled if employed under the 
predecessor contract, including accrued wages and fringe benefits and any prospective 
increases in wages and fringe benefits provided for under such agreement. No Contractor or 
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subcontractor under this contract may be relieved of the foregoing obligation unless the 
limitations of 29 CFR 4.1b(b) apply or unless the Secretary of Labor or the Secretary's 
authorized representative finds, after a hearing as provided in 29 CFR 4.10 that the wages 
and/or fringe benefits provided for in such agreement are substantially at variance with those 
which prevail for services of a character similar in the locality, or determines, as provided in 29 
CFR 4.11, that the collective bargaining agreement applicable to service employees employed 
under the predecessor contract was not entered into as a result of arm's length negotiations. 
Where it is found in accordance with the review procedures provided in 29 CFR 4.10 and/or 
4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits contained in a 
predecessor Contractor's collective bargaining agreement are substantially at variance with 
those which prevail for services of a character similar in the locality, and/or that the collective 
bargaining agreement applicable to service employees employed under the predecessor 
contract was not entered into as a result of arm's length negotiations, the Department will issue 
a new or revised wage determination setting forth the applicable wage rates and fringe benefits. 
Such determination shall be made part of the contract or subcontract, in accordance with the 
decision of the Administrator, the Administrative Law Judge, or the Administrative Review 
Board, as the case may be, irrespective of whether such issuance occurs prior to or after the 
award of a contract or subcontract (53 Comp. Gen. 401 (1973)). In the case of a wage 
determination issued solely as a result of a finding of substantial variance, such determination 
shall be effective as of the date of the final administrative decision. 

(g) Notification to employees. The Contractor and any subcontractor under this contract shall 
notify each service employee commencing work on this contract of the minimum monetary wage 
and any fringe benefits required to be paid pursuant to this contract, or shall post the wage 
determination attached to this contract. The poster provided by the Department of Labor 
(Publication WH 1313) shall be posted in a prominent and accessible place at the worksite. 
Failure to comply with this requirement is a violation of 41 U.S.C. 6703 and of this contract. 

(h) Safe and sanitary working conditions. The Contractor or subcontractor shall not permit any 
part of the services called for by this contract to be performed in buildings or surroundings or 
under working conditions provided by or under the control or supervision of the Contractor or 
subcontractor, which are unsanitary, hazardous, or dangerous to the health or safety of the 
service employees. The Contractor or subcontractor shall comply with the safety and health 
standards applied under 29 CFR Part 1925. 

(i) Records. 

(1) The Contractor and each subcontractor performing work subject to the Service Contract 
Labor Standards statute shall make and maintain for 3 years from the completion of the work, 
and make them available for inspection and transcription by authorized representatives of the 
Wage and Hour Division, Employment Standards Administration, a record of the following: 

(i) For each employee subject to the Service Contract Labor Standards statute. 

(A) Name and address and social security number; 

(B) Correct work classification or classifications, rate or rates of monetary wages paid and fringe 
benefits provided, rate or rates of payments in lieu of fringe benefits, and total daily and weekly 
compensation; 

(C) Daily and weekly hours worked by each employee; and 

(D) Any deductions, rebates, or refunds from the total daily or weekly compensation of each 
employee. 
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(ii) For those classes of service employees not included in any wage determination attached to 
this contract, wage rates or fringe benefits determined by the interested parties or by the 
Administrator or authorized representative under the terms of paragraph (c) of this clause. A 
copy of the report required by subdivision (c)(2)(ii) of this clause will fulfill this requirement. 

(iii) Any list of the predecessor Contractor's employees, which had been furnished to the 
Contractor as prescribed by paragraph (n) of this clause. 

(2) The Contractor shall also make available a copy of this contract for inspection or 
transcription by authorized representatives of the Wage and Hour Division. 

(3) Failure to make and maintain or to make available these records for inspection and 
transcription shall be a violation of the regulations and this contract, and in the case of failure to 
produce these records, the Contracting Officer, upon direction of the Department of Labor and 
notification to the Contractor, shall take action to cause suspension of any further payment or 
advance of funds until the violation ceases. 

(4) The Contractor shall permit authorized representatives of the Wage and Hour Division to 
conduct interviews with employees at the worksite during normal working hours. 

(j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the 
Service Contract Labor Standards statute all wages due free and clear and without subsequent 
deduction (except as otherwise provided by law or regulations, 29 CFR Part 4), rebate, or 
kickback on any account. These payments shall be made no later than one pay period following 
the end of the regular pay period in which the wages were earned or accrued. A pay period 
under this statute may not be of any duration longer than semi-monthly. 

(k) Withholding of payments and termination of contract. The Contracting Officer shall withhold 
or cause to be withheld from the NAFI Prime Contractor under this or any other NAFI contract 
with the Prime Contractor such sums as an appropriate official of the Department of Labor 
requests or such sums as the Contracting Officer decides may be necessary to pay underpaid 
employees employed by the Contractor or subcontractor. In the event of failure to pay any 
employees subject to the Service Contract Labor Standards statute all or part of the wages or 
fringe benefits due under the Service Contract Labor Standards statute, the Contracting Officer 
may, after authorization or by direction of the Department of Labor and written notification to the 
Contractor, take action to cause suspension of any further payment or advance of funds until 
such violations have ceased. Additionally, any failure to comply with the requirements of this 
clause may be grounds for termination of the right to proceed with the contract work. In such 
event, the NAFI may enter into other contracts or arrangements for completion of the work, 
charging the Contractor in default with any additional cost. 

(l) Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to the 
Service Contract Labor Standards statute. 

(m) Collective bargaining agreements applicable to service employees. If wages to be paid or 
fringe benefits to be furnished any service employees employed by the NAFI Prime Contractor 
or any subcontractor under the contract are provided for in a collective bargaining agreement 
which is or will be effective during any period in which the contract is being performed, the NAFI 
Prime Contractor shall report such fact to the Contracting Officer, together with full information 
as to the application and accrual of such wages and fringe benefits, including any prospective 
increases, to service employees engaged in work on the contract, and a copy of the collective 
bargaining agreement. Such report shall be made upon commencing performance of the 
contract, in the case of collective bargaining agreements effective at such time, and in the case 
of such agreements or provisions or amendments thereof effective at a later time during the 
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period of contract performance such agreements shall be reported promptly after negotiation 
thereof. 

(n) Seniority list. Not less than 10 days prior to completion of any contract being performed at a 
Federal facility where service employees may be retained in the performance of the succeeding 
contract and subject to a wage determination which contains vacation or other benefit provisions 
based upon length of service with a Contractor (predecessor) or successor (29 CFR 4.173), the 
incumbent Prime Contractor shall furnish the Contracting Officer a certified list of the names of 
all service employees on the Contractor's or subcontractor's payroll during the last month of 
contract performance. Such list shall also contain anniversary dates of employment on the 
contract either with the current or predecessor Contractors of each such service employee. The 
Contracting Officer shall turn over such list to the successor Contractor at the commencement 
of the succeeding contract. 

(o) Rulings and interpretations. Rulings and interpretations of the Service Contract Labor 
Standards statute are contained in Regulations, 29 CFR Part 4. 

(p) Contractor's certification. 

(1) By entering into this contract, the Contractor (and officials thereof) certifies that neither it nor 
any person or firm who has a substantial interest in the Contractor's firm is a person or firm 
ineligible to be awarded NAFI contracts by virtue of the sanctions imposed under 41 U.S.C. 
6706. 

(2) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government/NAFI contract under 41 U.S.C. 6706. 

(3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 

(q) Variations, tolerances, and exemptions involving employment. Notwithstanding any of the 
provisions in paragraphs (b) through (o) of this clause, the following employees may be 
employed in accordance with the following variations, tolerances, and exemptions, which the 
Secretary of Labor, pursuant to 41 U.S.C. 6707 prior to its amendment by Pub. L. 92-473, found 
to be necessary and proper in the public interest or to avoid serious impairment of the conduct 
of NAFI business: 

(1) Apprentices, student-learners, and workers whose earning capacity is impaired by age, 
physical or mental deficiency, or injury may be employed at wages lower than the minimum 
wages otherwise required by 41 U.S.C. 6703(1) without diminishing any fringe benefits or cash 
payments in lieu thereof required under 41 U.S.C. 6703(2), in accordance with the conditions 
and procedures prescribed for the employment of apprentices, student-learners, persons with 
disabilities, and disabled clients of work centers under section 14 of the Fair Labor Standards 
Act of 1938, in the regulations issued by the Administrator (29 CFR parts 520, 521, 524, and 
525). 

(2) The Administrator will issue certificates under the statute for the employment of apprentices, 
student-learners, persons with disabilities, or disabled clients of work centers not subject to the 
Fair Labor Standards Act of 1938, or subject to different minimum rates of pay under the two 
statutes, authorizing appropriate rates of minimum wages (but without changing requirements 
concerning fringe benefits or supplementary cash payments in lieu thereof), applying 
procedures prescribed by the applicable regulations issued under the Fair Labor Standards Act 
of 1938 (29 CFR parts 520, 521, 524, and 525). 
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(3) The Administrator will also withdraw, annul, or cancel such certificates in accordance with 
the regulations in 29 CFR parts 525 and 528. 

(r) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the 
work they perform when they are employed and individually registered in a bona fide 
apprenticeship program registered with a State Apprenticeship Agency which is recognized by 
the U.S. Department of Labor, or if no such recognized agency exists in a State, under a 
program registered with the Office of Apprenticeship Training, Employer, and Labor Services 
(OATELS), U.S. Department of Labor. Any employee who is not registered as an apprentice in 
an approved program shall be paid the wage rate and fringe benefits contained in the applicable 
wage determination for the journeyman classification of work actually performed. The wage 
rates paid apprentices shall not be less than the wage rate for their level of progress set forth in 
the registered program, expressed as the appropriate percentage of the journeyman's rate 
contained in the applicable wage determination. The allowable ratio of apprentices to 
journeymen employed on the contract work in any craft classification shall not be greater than 
the ratio permitted to the Contractor as to his entire work force under the registered program. 

(s) Tips. An employee engaged in an occupation in which the employee customarily and 
regularly receives more than $30 a month in tips may have the amount of these tips credited by 
the employer against the minimum wage required by 41 U.S.C. 6703(1), in accordance with 
section 3(m) of the Fair Labor Standards Act and Regulations, 29 CFR Part 531. However, the 
amount of credit shall not exceed $1.34 per hour beginning January 1, 1981. To use this 
provision. 

(1) The employer must inform tipped employees about this tip credit allowance before the credit 
is utilized; 

(2) The employees must be allowed to retain all tips (individually or through a pooling 
arrangement and regardless of whether the employer elects to take a credit for tips received); 

(3) The employer must be able to show by records that the employee receives at least the 
applicable Service Contract Labor Standards minimum wage through the combination of direct 
wages and tip credit; and 

(4) The use of such tip credit must have been permitted under any predecessor collective 
bargaining agreement applicable by virtue of 41 U.S.C. 6707(c). 

(t) Disputes concerning labor standards. The U.S. Department of Labor has set forth in 29 CFR 
parts 4, 6, and 8 procedures for resolving disputes concerning labor standards requirements. 
Such disputes shall be resolved in accordance with those procedures and not the Disputes 
clause of this contract. Disputes within the meaning of this clause include disputes between the 
Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of 
Labor, or the employees or their representatives. 

(End of clause) 

EXEMPTION FROM APPLICATION OF THE SERVICE CONTRACT LABOR STANDARDS 
TO CONTRACTS FOR MAINTENANCE, CALIBRATION, OR REPAIR OF CERTAIN 
EQUIPMENT-REQUIREMENTS (MAR 2020) BI.041-01 

(a) The items of equipment to be serviced under this contract are used regularly for other than 
NAFI purposes, and are sold or traded by the Contractor in substantial quantities to the general 
public in the course of normal business operations. 
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(b) The services shall be furnished at prices which are, or are based on, established catalog or 
market prices for the maintenance, calibration, or repair of equipment. 

(1) An "established catalog price" is a price included in a catalog, price list, schedule, or other 
form that is regularly maintained by the manufacturer or the Contractor, is either published or 
otherwise available for inspection by customers, and states prices at which sales currently, or 
were last, made to a significant number of buyers constituting the general public. 

(2) An "established market price" is a current price, established in the usual course of trade 
between buyers and sellers free to bargain, which can be substantiated from sources 
independent of the manufacturer or Contractor. 

(c) The compensation (wage and fringe benefits) plan for all service employees performing work 
under the contract shall be the same as that used for these employees and for equivalent 
employees servicing the same equipment of commercial customers. 

(d) The Contractor is responsible for compliance with all the conditions of this exemption by its 
subcontractors. The Contractor shall determine the applicability of this exemption to any 
subcontract on or before subcontract award. In making a judgment that the exemption applies, 
the Contractor shall consider all factors and make an affirmative determination that all of the 
conditions in paragraphs (a) through (c) of this clause will be met. 

(e) If the Department of Labor determines that any conditions for exemption in paragraphs (a) 
through (c) of this clause have not been met, the exemption shall be deemed inapplicable, and 
the contract shall become subject to the Service Contract Act. In such case, the procedures at 
29 CFR 4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed. 

(f) The Contractor shall include the substance of this clause, including this paragraph (f), in 
subcontracts for exempt services under this contract. 

(End of clause) 

EXEMPTION FROM APPLICATION OF THE SERVICE CONTRACT LABOR STANDARDS 
TO CONTRACTS FOR CERTAIN SERVICES-REQUIREMENTS (MAR 2020) BI.041-02 

(a) The services under this contract are offered and sold regularly to non-Governmental 
customers, and are provided by the Contractor to the general public in substantial quantities in 
the course of normal business operations. 

(b) The contract services are furnished at prices that are, or are based on, established catalog 
or market prices. An "established catalog price" is a price included in a catalog, price list, 
schedule, or other form that is regularly maintained by the manufacturer or the Contractor, is 
either published or otherwise available for inspection by customers, and states prices at which 
sales currently, or were last, made to a significant number of buyers constituting the general 
public. An "established market price" is a current price, established in the usual course of 
ordinary and usual trade between buyers and sellers free to bargain, which can be 
substantiated from sources independent of the manufacturer or Contractor. 

(c) Each service employee who will perform the services under the contract will spend only a 
small portion of his or her time (a monthly average of less than 20 percent of the available hours 
on an annualized basis, or less than 20 percent of available hours during the contract period if 
the contract period is less than a month) servicing the NAFI contract. 
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(d) The Contractor uses the same compensation (wage and fringe benefits) plan for all service 
employees performing work under the contract as the Contractor uses for these employees and 
for equivalent employees servicing commercial customers. 

(e)(1) Except for services identified in the Service Contractor Labor Standards statue, the 
subcontractor for exempt services shall be selected for award based on other factors in addition 
to price or cost with the combination of other factors at least as important as price or cost; or 

(2) A subcontract for exempt services shall be awarded on a sole source basis. 

(f) The Contractor is responsible for compliance with all the conditions of this exemption by its 
subcontractors. The Contractor shall determine in advance, based on the nature of the 
subcontract requirements and knowledge of the practices of likely subcontractors, that all or 
nearly all likely subcontractors will meet the conditions in paragraphs (a) through (d) of this 
clause. If the services are currently being performed under a subcontract, the Contractor shall 
consider the practices of the existing subcontractor in making a determination regarding the 
conditions in paragraphs (a) through (d) of this clause. If the Contractor has reason to doubt the 
validity of the certification, the requirements of the Service Contract Labor Standards statute 
shall be included in the subcontract. 

(g) If the Department of Labor determines that any conditions for exemption at paragraphs (a) 
through (e) of this clause have not been met, the exemption shall be deemed inapplicable, and 
the contract shall become subject to the Service Contract Labor Standards statute. In such 
case, the procedures in at 29 CFR 4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed. 

(h) The Contractor shall include the substance of this clause, including this paragraph (h), in 
subcontracts for exempt services under this contract. 

(End of clause) 

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT LABOR STANDARDS-PRICE 
ADJUSTMENT FOR MULTIPLE YEAR AND OPTION CONTRACTS (MAY 2014) BI.042 

(a) This clause applies to both contracts subject to area prevailing wage determinations and 
contracts subject to collective bargaining agreements. 

(b) The Contractor warrants that the prices in this contract do not include any allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause. 

(c) The wage determination, issued under the Service Contract Labor Standards statute, (41 
U.S.C. chapter 67), by the Administrator, Wage and Hour Division, Employment Standards 
Administration, U.S. Department of Labor, current on the anniversary date of a multiple year 
contract or the beginning of each renewal option period, shall apply to this contract. If no such 
determination has been made applicable to this contract, then the Federal minimum wage as 
established by section 6(a)(1) of the Fair Labor Standards Act of 1938, as amended, (29 U.S.C. 
206) current on the anniversary date of a multiple year contract or the beginning of each 
renewal option period, shall apply to this contract. 

(d) The contract price, contract unit price labor rates, or fixed hourly labor rates will be adjusted 
to reflect the Contractor's actual increase or decrease in applicable wages and fringe benefits to 
the extent that the increase is made to comply with or the decrease is voluntarily made by the 
Contractor as a result of: 

(1) The Department of Labor wage determination applicable on the anniversary date of the 
multiple-year contract, or at the beginning of the renewal option period. For example, the prior 
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year wage determination required a minimum wage rate of $4.00 per hour. The Contractor 
chose to pay $4.10. The new wage determination increases the minimum rate to $4.50 per 
hour. Even if the Contractor voluntarily increases the rate to $4.75 per hour, the allowable price 
adjustment is $.40 per hour; 

(2) An increased or decreased wage determination otherwise applied to the contract by 
operation of law; or 

(3) An amendment to the Fair Labor Standards Act of 1938 that is enacted after award of this 
contract, affects the minimum wage, and becomes applicable to this contract under law. 

(e) Any adjustment will be limited to increases or decreases in wages and fringe benefits as 
described in paragraph (d) of this clause, and the accompanying increases or decreases in 
social security and unemployment taxes and workers' compensation insurance, but shall not 
otherwise include any amount for general and administrative costs, overhead, or profit. 

(f) The Contractor shall notify the Contracting Officer of any increase claimed under this clause 
within 30 days after receiving a new wage determination unless this notification period is 
extended in writing by the Contracting Officer. The Contractor shall promptly notify the 
Contracting Officer of any decrease under this clause, but nothing in the clause shall preclude 
the NAFI from asserting a claim within the period permitted by law. The notice shall contain a 
statement of the amount claimed and the change in fixed hourly rates (if this is a time-and-
materials or labor-hour contract), and any relevant supporting data, including payroll records, 
that the Contracting Officer may reasonably require. Upon agreement of the parties, the contract 
price, contract unit price labor rates, or fixed hourly rates shall be modified in writing. The 
Contractor shall continue performance pending agreement on or determination of any such 
adjustment and its effective date. 

(g) The Contracting Officer or an authorized representative shall have access to and the right to 
examine any directly pertinent books, documents, papers and records of the Contractor until the 
expiration of 3 years after final payment under the contract. 

(End of clause) 

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT LABOR STANDARDS-PRICE 
ADJUSTMENT (MAY 2014) BI.043 

(a) This clause applies to both contracts subject to area prevailing wage determinations and 
contracts subject to Contractor collective bargaining agreements. 

(b) The Contractor warrants that the prices in this contract do not include any allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause. 

(c) The contract price, contract unit price labor rates, or fixed hourly labor rates will be adjusted 
to reflect increases or decreases by the Contractor in wages and fringe benefits to the extent 
that these increases or decreases are made to comply with. 

(1) An increased or decreased wage determination applied to this contract by operation of law; 
or 

(2) An amendment to the Fair Labor Standards Act of 1938 that is enacted subsequent to award 
of this contract, affects the minimum wage, and becomes applicable to this contract under law. 

(d) Any such adjustment will be limited to increases or decreases in wages and fringe benefits 
as described in paragraph (c) of this clause, and to the accompanying increases or decreases in 
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social security and unemployment taxes and workers' compensation insurance; it shall not 
otherwise include any amount for general and administrative costs, overhead, or profit. 

(e) The Contractor shall notify the Contracting Officer of any increase claimed under this clause 
within 30 days after the effective date of the wage change, unless this period is extended by the 
Contracting Officer in writing. The Contractor shall promptly notify the Contracting Officer of any 
decrease under this clause, but nothing in the clause shall preclude the NAFI from asserting a 
claim within the period permitted by law. The notice shall contain a statement of the amount and 
the change in fixed hourly rates (if this is a time-and-materials or labor-hour contract) claimed 
and any relevant supporting data that the Contracting Officer may reasonably require. Upon 
agreement of the parties, the contract price, contract unit price labor rates, or fixed hourly rates 
shall be modified in writing. The Contractor shall continue performance pending agreement on 
or determination of any such adjustment and its effective date. 

(f) The Contracting Officer or an authorized representative shall, until the expiration of 3 years 
after final payment under the contract, have access to and the right to examine any directly 
pertinent books, documents, papers, and records of the Contractor. 

(End of clause) 

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL SAFETY DATA (NOV 2004) 
BI.044 

(a) "Hazardous material," as used in this clause, includes any material as defined hazardous 
under the latest version of Federal Standard No. 313 (including revisions adopted during the 
term of the contract). 

(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to be 
delivered under this contract. The hazardous material shall be properly identified and include 
any applicable identification number, such as National Stock Number or Special Item Number. 
This information shall also be included on the Material Safety Data Sheet submitted under this 
contract. 

Material Identification No. 

(If none, insert "None") 

[___________________] [_____________________] 

[___________________] [_____________________] 

[___________________] [_____________________] 

[___________________] [_____________________] 

(c) This list must be updated during performance of the contract whenever the Contractor 
determines that any other material to be delivered under this contract is hazardous. 

(d) The apparently successful offeror agrees to submit, for each item as required prior to award, 
a Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and the latest 
version of Federal Standard No. 313, for all hazardous material identified in paragraph (b) of this 
clause. Data shall be submitted in accordance with Federal Standard No. 313, whether or not 
the apparently successful offeror is the actual manufacturer of these items. Failure to submit the 
Material Safety Data Sheet prior to award may result in the apparently successful offeror being 
considered nonresponsible and ineligible for award. 
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(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal 
Standard No. 313, which renders incomplete or inaccurate the data submitted under paragraph 
(d) of this clause, the Contractor shall promptly notify the Contracting Officer and resubmit the 
data. 

(f) Neither the requirements of this clause nor any act or failure to act by the NAFI shall relieve 
the Contractor of any responsibility or liability for the safety of NAFI, Contractor, or 
subcontractor personnel or property. 

(g) Nothing contained in this clause shall relieve the Contractor from complying with applicable 
Federal, State, and local laws, codes, ordinances and regulations (including the obtaining of 
licenses and permits) in connection with hazardous material. 

(h) The NAFI's rights in data furnished under this contract with respect to hazardous material 
are as follows: 

(1) To use, duplicate and disclose any data to which this clause is applicable. The purposes of 
this right are to- 

(i) Apprise personnel of the hazards to which they may be exposed in using, handling, 
packaging, transporting, or disposing of hazardous materials; 

(ii) Obtain medical treatment for those affected by the material; and 

(iii) Have others use, duplicate, and disclose the data for the NAFI for these purposes. 

(2) To use, duplicate, and disclose data furnished under this clause, in accordance with 
subparagraph (h)(1) of this clause, in precedence over any other clause of this contract 
providing for rights in data. 

(3) The NAFI is not precluded from using similar or identical data acquired from other sources. 

(End of clause) 

EQUAL OPPORTUNITY FOR VETERANS (MAR 2020) BI.045 

(a) Definitions. As used in this clause- 

"Active duty wartime or campaign badge veteran" means a veteran who served on active duty in 
the U.S. military, ground, naval, or air service, during a war or in a campaign or expedition for 
which a campaign badge has been authorized under the laws administered by the Department 
of Defense. 

"Armed Forces service medal veteran" means any veteran who, while serving on active duty in 
the U.S. military, ground, naval, or air service, participated in a United States military operation 
for which an Armed Forces service medal was awarded pursuant to Executive Order 12985 (61 
FR 1209). 

"Disabled veteran" means- 

(1) A veteran of the U.S. military, ground, naval, or air service, who is entitled to compensation 
(or who but for the receipt of military retired pay would be entitled to compensation) under laws 
administered by the Secretary of Veterans Affairs; or 

(2) A person who was discharged or released from active duty because of a service-connected 
disability. 
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"Protected veteran" means a veteran who is protected under the non-discrimination and 
affirmative action provisions of 38 U.S.C. 4212; specifically, a veteran who may be classified as 
a "disabled veteran," "recently separated veteran," "active duty wartime or campaign badge 
veteran," or an "Armed Forces service medal veteran," as defined by this section. 

"Qualified disabled veteran" means a disabled veteran who has the ability to perform the 
essential functions of the employment positions with or without reasonable accommodation. 

"Recently separated veteran" means any veteran during the three-year period beginning on the 
date of such veteran's discharge or release from active duty in the U.S. military, ground, naval 
or air service. 

(b) Equal opportunity clause. THE CONTRACTOR AND SUBCONTRACTOR SHALL ABIDE 
BY THE REQUIREMENTS OF THE EQUAL OPPORTUNITY CLAUSE AT 41 CFR 60-
300.5(A), AS OF MARCH 24, 2014. THIS CLAUSE PROHIBITS DISCRIMINATION AGAINST 
QUALIFIED PROTECTED VETERANS, AND REQUIRES AFFIRMATIVE ACTION BY THE 
CONTRACTOR TO EMPLOY AND ADVANCE IN EMPLOYMENT QUALIFIED PROTECTED 
VETERANS. 

(c) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of 
$150,000 or more unless exempted by rules, regulations, or orders of the Secretary of Labor. 
The Contractor shall act as specified by the Director, Office of Federal Contract Compliance 
Programs, to enforce the terms, including action for noncompliance. Such necessary changes in 
language may be made as shall be appropriate to identify properly the parties and their 
undertakings. 

(End of clause) 

EQUAL OPPORTUNITY FOR VETERANS (MAR 2020) -- ALTERNATE I (MAR 2020) BI.045 

Notice: The following term(s) of this clause are waived for this contract: [List term(s)]. 

(a) Definitions. As used in this clause- 

"Active duty wartime or campaign badge veteran" means a veteran who served on active duty in 
the U.S. military, ground, naval, or air service, during a war or in a campaign or expedition for 
which a campaign badge has been authorized under the laws administered by the Department 
of Defense. 

"Armed Forces service medal veteran" means any veteran who, while serving on active duty in 
the U.S. military, ground, naval, or air service, participated in a United States military operation 
for which an Armed Forces service medal was awarded pursuant to Executive Order 12985 (61 
FR 1209). 

"Disabled veteran" means- 

(1) A veteran of the U.S. military, ground, naval, or air service, who is entitled to compensation 
(or who but for the receipt of military retired pay would be entitled to compensation) under laws 
administered by the Secretary of Veterans Affairs; or  

(2) A person who was discharged or released from active duty because of a service-connected 
disability. 

"Protected veteran" means a veteran who is protected under the non-discrimination and 
affirmative action provisions of 38 U.S.C. 4212; specifically, a veteran who may be classified as 
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a "disabled veteran," "recently separated veteran," "active duty wartime or campaign badge 
veteran," or an "Armed Forces service medal veteran," as defined by this section. 

"Qualified disabled veteran" means a disabled veteran who has the ability to perform the 
essential functions of the employment positions with or without reasonable accommodation. 

"Recently separated veteran" means any veteran during the three-year period beginning on the 
date of such veteran's discharge or release from active duty in the U.S. military, ground, naval 
or air service. 

(b) Equal opportunity clause. The Contractor shall abide by the requirements of the equal 
opportunity clause at 41 CFR 60-300.5(a), as of March 24, 2014. THIS CLAUSE PROHIBITS 
DISCRIMINATION AGAINST QUALIFIED PROTECTED VETERANS, AND REQUIRES 
AFFIRMATIVE ACTION BY THE CONTRACTOR TO EMPLOY AND ADVANCE IN 
EMPLOYMENT QUALIFIED PROTECTED VETERANS. 

(c) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of 
$150,000 or more unless exempted by rules, regulations, or orders of the Secretary of Labor. 
The Contractor shall act as specified by the Director, Office of Federal Contract Compliance 
Programs, to enforce the terms, including action for noncompliance. Such necessary changes in 
language may be made as shall be appropriate to identify properly the parties and their 
undertakings. 

(End of clause) 

OPTION FOR INCREASED QUANTITY OR ADDITIONAL SERVICES (DEC 2005) BI.046 

The NAFI may increase the quantity of supplies or additional services called for in the Schedule 
at the unit price specified. The Contracting Officer may exercise the option by written notice to 
the Contractor within [insert in the clause the period of time in which the Contracting Officer has 
to exercise the option]. Delivery of the added items or services shall continue at the same rate 
as the like items or services called for under the contract, unless the parties otherwise agree. 

(End of clause) 

WASTE REDUCTION (MAR 2020) BI.047 

(a) Definitions. As used in this clause- 

"Recycling" means the series of activities, including collection, separation, and processing, by 
which products or other materials are recovered from the solid waste stream for use in the form 
of raw materials in the manufacture of products other than fuel for producing heat or power by 
combustion. 

"Waste prevention" means any change in the design, manufacturing, purchase, or use of 
materials or products (including packaging) to reduce their amount or toxicity before they are 
discarded. Waste prevention also refers to the reuse of products or materials. 

"Waste reduction" means preventing or decreasing the amount of waste being generated 
through waste prevention, recycling, or purchasing recycled and environmentally preferable 
products. 

(b) Consistent with the requirements of section 3(e) of Executive Order 13423, the Contractor 
shall establish a program to promote cost-effective waste reduction in all operations and 
facilities covered by this contract. The Contractor's programs shall comply with applicable 
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Federal, State, and local requirements, specifically including Section 6002 of the Resource 
Conservation and Recovery Act (42 U.S.C. 6962, et seq.) and implementing regulations (40 
CFR part 247). 

(End of clause) 

MAINTENANCE, SERVICE, REPAIR, OR DISPOSAL OF REFRIGERATION EQUIPMENT 
AND AIR CONDITIONERS (MAR 2020) BI.048 

(a) Definitions. As used in this clause- 

"Global warming potential" means how much a given mass of a chemical contributes to global 
warming over a given time period compared to the same mass of carbon dioxide. Carbon 
dioxide's global warming potential is defined as 1.0. 

"High global warming potential hydrofluorocarbons" means any hydrofluorocarbons in a 
particular end use for which EPA's Significant New Alternatives Policy (SNAP) program has 
identified other acceptable alternatives that have lower global warming potential. The SNAP list 
of alternatives is found at 40 CFR Part 82 subpart G with supplemental tables of alternatives 
available at (http://www.epa.gov/snap/). 

"Hydrofluorocarbons" means compounds that only contain hydrogen, fluorine, and carbon. 

(b) The Contractor shall comply with the applicable requirements of Sections608 and 609 of the 
Clean Air Act (42 U.S.C.7671g and 7 671h) as each or both apply to this contract. 

(c) Unless otherwise specified in the contract, the Contractor shall reduce the use, release, or 
emissions of high global warming potential hydrofluorocarbons under this contract by- 

(1) Transitioning over time to the use of another acceptable alternative in lieu of high global 
warming potential hydrofluorocarbons in a particular end use for which EPA's SNAP program 
has identified other acceptable alternatives that have lower global warming potential; 

(2) Preventing and repairing refrigerant leaks through service and maintenance during contract 
performance; 

(3) Implementing recovery, recycling, and responsible disposal programs that avoid release or 
emissions during equipment service and as the equipment reaches the end of its useful life; and 

(4) Using reclaimed hydrofluorocarbons, where feasible. 

(d) The Contractor shall refer to EPA's SNAP program to identify alternatives. The SNAP list of 
alternatives is found at 40 CFR part 82 subpart G with supplemental tables available at 
http://www.epa.gov/snap/. 

(End of clause) 

PRIVACY ACT NOTIFICATION (NOV 2004) BI.049 

The Contractor will be required to design, develop, or operate a system of records on 
individuals, to accomplish an agency function subject to the Privacy Act of 1974, Public Law 93-
579, December 31, 1974 (5 U.S.C. 552a) and applicable agency regulations. Violations of the 
Act may involve the imposition of criminal penalties. 

(End of clause) 
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PRIVACY ACT (NOV 2004) BI.050 

(a) The Contractor agrees to- 

(1) Comply with the Privacy Act of 1974 (the Act) and the agency rules and regulations issued 
under the Act in the design, development, or operation of any system of records on individuals 
to accomplish an agency function when the contract specifically identifies- 

(i) The systems of records; and 

(ii) The design, development, or operation work that the contractor is to perform; 

(2) Include the Privacy Act notification contained in this contract in every solicitation and 
resulting subcontract and in every subcontract awarded without a solicitation, when the work 
statement in the proposed subcontract requires the redesign, development, or operation of a 
system of records on individuals that is subject to the Act; and 

(3) Include this clause, including this subparagraph (3), in all subcontracts awarded under this 
contract which requires the design, development, or operation of such a system of records. 

(b) In the event of violations of the Act, a civil action may be brought against the agency 
involved when the violation concerns the design, development, or operation of a system of 
records on individuals to accomplish an agency function, and criminal penalties may be 
imposed upon the officers or employees of the agency when the violation concerns the 
operation of a system of records on individuals to accomplish an agency function. For purposes 
of the Act, when the contract is for the operation of a system of records on individuals to 
accomplish an agency function, the Contractor is considered to be an employee of the agency. 

(c)(1) "Operation of a system of records," as used in this clause, means performance of any of 
the activities associated with maintaining the system of records, including the collection, use, 
and dissemination of records. 

(2) "Record," as used in this clause, means any item, collection, or grouping of information 
about an individual that is maintained by an agency, including, but not limited to, education, 
financial transactions, medical history, and criminal or employment history and that contains the 
person's name, or the identifying number, symbol, or other identifying particular assigned to the 
individual, such as a fingerprint or voiceprint or a photograph. 

(3) "System of records on individuals," as used in this clause, means a group of any records 
under the control of any agency from which information is retrieved by the name of the individual 
or by some identifying number, symbol, or other identifying particular assigned to the individual. 

(End of clause) 

BUY AMERICAN - SUPPLIES (DEC 2022) BI.051 

(a) Definitions. As used in this clause- 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply (including construction material) that is- 

(i) A commercial product (as defined in paragraph (1) of the definition of "commercial product" at 
clause BI.001); 

(ii) Sold in substantial quantities in the commercial marketplace; and 
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(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in (46 U.S.C. 40102(4)), such as agricultural 
products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end product. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Critical component" means a component that is mined, produced, or manufactured in the 
United States and deemed critical to the U.S. supply chain. The list of critical components will 
be found at FAR 25.105. 

"Domestic end product" means- 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured end product mined or produced in the United States; or 

(ii) An end product manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
60 percent of the cost of all its components, except that the percentage will be 65 percent for 
items delivered in calendar years 2024 through 2028 and 75 percent for items delivered starting 
in calendar year 2029. Components of foreign origin of the same class or kind as those that the 
agency determines are not mined, produced, or manufactured in sufficient and reasonably 
available commercial quantities of a satisfactory quality are treated as domestic. Scrap 
generated, collected, and prepared for processing in the United States is considered domestic; 
or 

(B) the end product is a COTS item. 

"End product" means those articles, materials, and supplies to be acquired under the NAF 
contract. 

"Fastener" means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 

"Foreign end product" means an end product other than a domestic end product. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
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elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) 41 U.S.C. Chapter 83, Buy American, provides a preference for domestic end products for 
supplies acquired for use in the United States. In accordance with 41 U.S.C. 1907, the domestic 
content test of the Buy American statute is waived for an end product that is a COTS item, 
except that for an end product that consists wholly or predominantly of iron or steel or a 
combination of both, the domestic content test is applied only to the iron and steel content of the 
end product, excluding COTS fasteners. 

(c) Offerors may obtain from the Contracting Officer a list of foreign articles that the Contracting 
Officer will treat as domestic for this contract. 

(d) The Contractor shall deliver only domestic end products except to the extent that it specified 
delivery of foreign end products in the provision of the solicitation entitled "Buy American 
Certificate." 

(End of clause) 

BUY AMERICAN- FREE TRADE AGREEMENTS-ISRAELI TRADE ACT (DEC 2022) BI.052 

(a) Definitions. As used in this clause- 

"Bahrainian, Moroccan, Omani, Panamanian, or Peruvian end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Bahrain, Morocco, Oman, Panama, or Peru; 
or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Bahrain, Morocco, Oman, Panama, or Peru into a new 
and different article of commerce with a name, character, or use distinct from that of the article 
or articles from which it was transformed. The term refers to a product offered for purchase 
under a supply contract, but for purposes of calculating the value of the end product includes 
services (except transportation services) incidental to the article, provided that the value of 
those incidental services does not exceed that of the article itself. 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply that is- 

(i) A commercial item (defined in this part as any item, other than real property, that is of a type 
customarily used by the general public or by non-governmental entities for purposes other than 
governmental/NAFI purposes, and- (i) has been sold, leased, or licensed to the general public; 
or (ii) has been offered for sale, lease, or license to the general public); 
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(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 
App. 1702), such as agricultural products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end product. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Critical component" means a component that is mined, produced, or manufactured in the 
United States and deemed critical to the U.S. supply chain. The list of critical components is at 
FAR 25.105. 

"Domestic end product" means- 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured end product mined or produced in the United States; 

(ii) An end product manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
60 percent of the cost of all its components, except that the percentage will be 65 percent for 
items delivered in calendar years 2024 through 2028 and 75 percent for items delivered starting 
in calendar year 2029. Components of foreign origin of the same class or kind as those that the 
agency determines are not mined, produced, or manufactured in sufficient and reasonably 
available commercial quantities of a satisfactory quality are treated as domestic. Components of 
unknown origin are treated as foreign. Scrap generated, collected, and prepared for processing 
in the United States is considered domestic; or 

(B) The end product is a COTS item; or 

(2) For an end product that consists wholly or predominantly of iron or steel or a combination of 
both, an end product manufactured in the United States, if the cost of foreign iron and steel 
constitutes less than 5 percent of the cost of all the components used in the end product. The 
cost of foreign iron and steel includes but is not limited to the cost of foreign iron or steel mill 
products (such as bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the 
manufacture of the end product and a good faith estimate of the cost of all foreign iron or steel 
components excluding COTS fasteners. Iron or steel components of unknown origin are treated 
as foreign. If the end product contains multiple components, the cost of all the materials used in 
such end product is calculated in accordance with the definition of "cost of components". 
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"End product" means those articles, materials, and supplies to be acquired under the NAFI 
contract. 

"Foreign end product" means an end product other than a domestic end product. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement (FTA) country" means Australia, Bahrain, Chile, Costa Rica, Dominican 
Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, or Singapore. 

"Free Trade Agreement country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a Free Trade Agreement country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or articles 
from which it was transformed. The term refers to a product offered for purchase under a supply 
contract, but for purposes of calculating the value of the end product includes services (except 
transportation services) incidental to the article, provided that the value of those incidental 
services does not exceed that of the article itself. 

"Israeli end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Israel; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Israel into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of 
foreign articles that the Contracting Officer will treat as domestic for this contract. 

(c) Delivery of end products. 41 U.S.C. Chapter 83, Buy American statute, provides a 
preference for domestic end products for supplies acquired for use in the United States. In 
accordance with 41 U.S.C. 1907, the domestic content test of the Buy American statute is 
waived for an end product that is a COTS item except that for an end product that consists 
wholly or predominantly of iron or steel or a combination of both, the domestic content test is 
applied only to the iron and steel content of the end product, excluding COTS fasteners. Unless 
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otherwise specified, these trade agreements apply to all items in the Schedule. The Contractor 
shall deliver under this contract only domestic end products except to the extent that, in its offer, 
it specified delivery of foreign end products in the provision entitled "Buy American-Free Trade 
Agreements-Israeli Trade Act Certificate." If the Contractor specified in its offer that the 
Contractor would supply a Free Trade Agreement country end product (other than a Bahrainian, 
Moroccan, Omani, Panamanian, or Peruvian end product) or an Israeli end product, then the 
Contractor shall supply a Free Trade Agreement country end product (other than a Bahrainian, 
Moroccan, Omani, Panamanian, or Peruvian end product), an Israeli end product or, at the 
Contractor's option, a domestic end product. 

(End of clause) 

RESERVED - ALTERNATE I BI.052 

BUY AMERICAN- FREE TRADE AGREEMENTS-ISRAELI TRADE ACT (DEC 2022) - 
ALTERNATE II (DEC 2022) BI.052 

(a) Definitions. As used in this clause- 

"Bahrainian, Moroccan, Omani, Panamanian, or Peruvian end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Bahrain, Morocco, Oman, Panama, or Peru; 
or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Bahrain, Morocco, Oman, Panama, or Peru into a new 
and different article of commerce with a name, character, or use distinct from that of the article 
or articles from which it was transformed. The term refers to a product offered for purchase 
under a supply contract, but for purposes of calculating the value of the end product includes 
services (except transportation services) incidental to the article, provided that the value of 
those incidental services does not exceed that of the article itself. 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply that is- 

(i) A commercial item (defined in this part as any item, other than real property, that is of a type 
customarily used by the general public or by non-governmental entities for purposes other than 
governmental purposes, and- (i) has been sold, leased, or licensed to the general public; or (ii) 
has been offered for sale, lease, or license to the general public); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 
App. 1702), such as agricultural products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end product. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 
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(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Critical component" means a component that is mined, produced, or manufactured in the 
United States and deemed critical to the U.S. supply chain. The list of critical components is at 
FAR 25.105. 

"Domestic end product" means- 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured end product mined or produced in the United States; 

(ii) An end product manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
60 percent of the cost of all its components, except that the percentage will be 65 percent for 
items delivered in calendar years 2024 through 2028 and 75 percent for items delivered starting 
in calendar year 2029. Components of foreign origin of the same class or kind as those that the 
agency determines are not mined, produced, or manufactured in sufficient and reasonably 
available commercial quantities of a satisfactory quality are treated as domestic. Components of 
unknown origin are treated as foreign. Scrap generated, collected, and prepared for processing 
in the United States is considered domestic; or 

(B) The end product is a COTS item; or 

(2) For an end product that consists wholly or predominantly of iron or steel or a combination of 
both, an end product manufactured in the United States, if the cost of foreign iron and steel 
constitutes less than 5 percent of the cost of all the components used in the end product. The 
cost of foreign iron and steel includes but is not limited to the cost of foreign iron or steel mill 
products (such as bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the 
manufacture of the end product and a good faith estimate of the cost of all foreign iron or steel 
components excluding COTS fasteners. Iron or steel components of unknown origin are treated 
as foreign. If the end product contains multiple components, the cost of all the materials used in 
such end product is calculated in accordance with the definition of "cost of components". 

"End product" means those articles, materials, and supplies to be acquired under the NAFI 
contract. 

"Foreign end product" means an end product other than a domestic end product. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement (FTA) country" means Australia, Bahrain, Chile, Colombia, Costa Rica, 
Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, or Singapore. 
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"Free Trade Agreement country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a Free Trade Agreement country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or articles 
from which it was transformed. The term refers to a product offered for purchase under a supply 
contract, but for purposes of calculating the value of the end product includes services (except 
transportation services) incidental to the article, provided that the value of those incidental 
services does not exceed that of the article itself. 

"Israeli end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Israel; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Israel into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of 
foreign articles that the Contracting Officer will treat as domestic for this contract. 

(c) Delivery of end products. 41 U.S.C. Chapter 83 provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C.1907, 
the domestic content test of the Buy American statute is waived for an end product that is a 
COTS item, except that for an end product that consists wholly or predominantly of iron or steel 
or a combination of both, the domestic content test is applied only to the iron and steel content 
of the end product, excluding COTS fasteners. In addition, the Contracting Officer has 
determined the Israeli Trade Act apply to this acquisition. Unless otherwise specified, this trade 
agreement applies to all items in the Schedule. The Contractor shall deliver under this contract 
only domestic end products except to the extent that, in its offer, it specified delivery of foreign 
end products in the provision entitled "Buy American-Free Trade Agreements-Israeli Trade Act 
Certificate." If the Contractor specified in its offer that the Contractor would supply a Canadian 
end product or an Israeli end product, then the Contractor shall supply an Israeli end product or, 
at the Contractor's option, a domestic end product. 

(End of clause) 

BUY AMERICAN - FREE TRADE AGREEMENTS-ISRAELI TRADE ACT (DEC 2022) - 
ALTERNATE III (DEC 2022) BI.052 

(a) Definitions. As used in this clause- 
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"Bahrainian, Korean (Republic of), Moroccan, Omani, Panamanian, or Peruvian end product" 
means an article that- 

(1) Is wholly the growth, product, or manufacture of Bahrain, Korea (Republic of), Morocco, 
Oman, Panama, or Peru; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Bahrain, Korea (Republic of), Morocco, Oman, Panama, 
or Peru into a new and different article of commerce with a name, character, or use distinct from 
that of the article or articles from which it was transformed. The term refers to a product offered 
for purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services (except transportation services) incidental to the article, provided that 
the value of those incidental services does not exceed that of the article itself. 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply that is- 

(i) A commercial item (defined in this part as any item, other than real property, that is of a type 
customarily used by the general public or by non-governmental entities for purposes other than 
governmental purposes, and- (i) has been sold, leased, or licensed to the general public; or (ii) 
has been offered for sale, lease, or license to the general public); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and  

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 
App. 1702), such as agricultural products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end product. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Domestic end product" means- 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both– 

(i) An unmanufactured end product mined or produced in the United States; 

(ii) An end product manufactured in the United States, if— 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
55 percent of the cost of all its components. Components of foreign origin of the same class or 
kind as those that the agency determines are not mined, produced, or manufactured in sufficient 
and reasonably available commercial quantities of a satisfactory quality are treated as domestic. 
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Components of unknown origin are treated as foreign. Scrap generated, collected, and prepared 
for processing in the United States is considered domestic; or 

(B) The end product is a COTS item; or 

(2) For an end product that consists wholly or predominantly of iron or steel or a combination of 
both, an end product manufactured in the United States, if the cost of foreign iron and steel 
constitutes less than 5 percent of the cost of all the components used in the end product. The 
cost of foreign iron and steel includes but is not limited to the cost of foreign iron or steel mill 
products (such as bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the 
manufacture of the end product and a good faith estimate of the cost of all foreign iron or steel 
components excluding COTS fasteners. Iron or steel components of unknown origin are treated 
as foreign. If the end product contains multiple components, the cost of all the materials used in 
such end product is calculated in accordance with the definition of "cost of components". 

"End product" means those articles, materials, and supplies to be acquired under the NAFI 
contract. 

"Foreign end product" means an end product other than a domestic end product. 

“Foreign iron and steel” means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement (FTA) country" means Australia, Bahrain, Chile, Costa Rica, Dominican 
Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Peru, Panama, or Singapore. 

"Free Trade Agreement country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a Free Trade Agreement country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or articles 
from which it was transformed. The term refers to a product offered for purchase under a supply 
contract, but for purposes of calculating the value of the end product includes services (except 
transportation services) incidental to the article, provided that the value of those incidental 
services does not exceed that of the article itself. 

"Israeli end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Israel; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Israel into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 

“Predominantly of iron or steel or a combination of both” means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
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castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

“Steel” means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of 
foreign articles that the Contracting Officer will treat as domestic for this contract. 
 
(c) Delivery of end products. 41 U.S.C. Chapter 83 provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C.1907, 
the domestic content test of the Buy American statute is waived for an end product that is a 
COTS item, except that for an end product that consists wholly or predominantly of iron or steel 
or a combination of both, the domestic content test is applied only to the iron and steel content 
of the end product, excluding COTS fasteners. In addition, the Contracting Officer has 
determined that FTAs (except the Bahrain, Korea (Republic of), Morocco, Oman, Panama, and 
Peru FTAs) and the Israeli Trade Act apply to this acquisition. Unless otherwise specified, these 
trade agreements apply to all items in the Schedule. The Contractor shall deliver under this 
contract only domestic end products except to the extent that, in its offer, it specified delivery of 
foreign end products in the provision entitled "Buy American-Free Trade Agreements-Israeli 
Trade Act Certificate." If the Contractor specified in its offer that the Contractor would supply a 
Free Trade Agreement country end product (other than a Bahrainian, Korean, Moroccan, 
Omani, Panamanian, or Peruvian end product) or an Israeli end product, then the Contractor 
shall supply a Free Trade Agreement country end product (other than a Bahrainian, Korean, 
Moroccan, Omani, Panamanian, or Peruvian end product), an Israeli end product or, at the 
Contractor's option, a domestic end product. 
 
(End of clause) 

BUY AMERICAN - FREE TRADE AGREEMENTS-ISRAELI TRADE ACT (DEC 2022) - 
ALTERNATE IV (DEC 2022) BI.052 

(a) Definitions. As used in this clause- 

"Bahrainian, Korean (Republic of), Moroccan, Omani, Panamanian, or Peruvian end product" 
means an article that- 

(1) Is wholly the growth, product, or manufacture of Bahrain, Korea (Republic of), Morocco, 
Oman, Panama, or Peru; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Bahrain, Korea (Republic of), Morocco, Oman, Panama, 
or Peru into a new and different article of commerce with a name, character, or use distinct from 
that of the article or articles from which it was transformed. The term refers to a product offered 
for purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services (except transportation services) incidental to the article, provided that 
the value of those incidental services does not exceed that of the article itself. 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply that is- 
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(i) A commercial item (defined in this part as any item, other than real property, that is of a type 
customarily used by the general public or by non-governmental entities for purposes other than 
governmental purposes, and- (i) has been sold, leased, or licensed to the general public; or (ii) 
has been offered for sale, lease, or license to the general public); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and  

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 
App. 1702), such as agricultural products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end product. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Domestic end product" means- 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both– 

(i) An unmanufactured end product mined or produced in the United States; 

(ii) An end product manufactured in the United States, if— 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
[ Contracting officer to insert the percentage. ] percent of the cost of all its components. 
Components of foreign origin of the same class or kind as those that the agency determines are 
not mined, produced, or manufactured in sufficient and reasonably available commercial 
quantities of a satisfactory quality are treated as domestic. Components of unknown origin are 
treated as foreign. Scrap generated, collected, and prepared for processing in the United States 
is considered domestic; or 

(B) The end product is a COTS item; or 

(2) For an end product that consists wholly or predominantly of iron or steel or a combination of 
both, an end product manufactured in the United States, if the cost of foreign iron and steel 
constitutes less than 5 percent of the cost of all the components used in the end product. The 
cost of foreign iron and steel includes but is not limited to the cost of foreign iron or steel mill 
products (such as bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the 
manufacture of the end product and a good faith estimate of the cost of all foreign iron or steel 
components excluding COTS fasteners. Iron or steel components of unknown origin are treated 
as foreign. If the end product contains multiple components, the cost of all the materials used in 
such end product is calculated in accordance with the definition of "cost of components". 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 79 

"End product" means those articles, materials, and supplies to be acquired under the NAFI 
contract. 

"Foreign end product" means an end product other than a domestic end product. 

“Foreign iron and steel” means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement (FTA) country" means Australia, Bahrain, Chile, Costa Rica, Dominican 
Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Peru, Panama, or Singapore. 

"Free Trade Agreement country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a Free Trade Agreement country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or articles 
from which it was transformed. The term refers to a product offered for purchase under a supply 
contract, but for purposes of calculating the value of the end product includes services (except 
transportation services) incidental to the article, provided that the value of those incidental 
services does not exceed that of the article itself. 

"Israeli end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of Israel; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in Israel into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 

“Predominantly of iron or steel or a combination of both” means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

“Steel” means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of 
foreign articles that the Contracting Officer will treat as domestic for this contract. 

(c) Delivery of end products. 41 U.S.C. Chapter 83 provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C.1907, 
the domestic content test of the Buy American statute is waived for an end product that is a 
COTS item, except that for an end product that consists wholly or predominantly of iron or steel 
or a combination of both, the domestic content test is applied only to the iron and steel content 
of the end product, excluding COTS fasteners. In addition, the Contracting Officer has 
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determined that FTAs (except the Bahrain, Korea (Republic of), Morocco, Oman, Panama, and 
Peru FTAs) and the Israeli Trade Act apply to this acquisition. Unless otherwise specified, these 
trade agreements apply to all items in the Schedule. The Contractor shall deliver under this 
contract only domestic end products except to the extent that, in its offer, it specified delivery of 
foreign end products in the provision entitled "Buy American-Free Trade Agreements-Israeli 
Trade Act Certificate." If the Contractor specified in its offer that the Contractor would supply a 
Free Trade Agreement country end product (other than a Bahrainian, Korean, Moroccan, 
Omani, Panamanian, or Peruvian end product) or an Israeli end product, then the Contractor 
shall supply a Free Trade Agreement country end product (other than a Bahrainian, Korean, 
Moroccan, Omani, Panamanian, or Peruvian end product), an Israeli end product or, at the 
Contractor's option, a domestic end product. 
 
(End of clause) 

TRADE AGREEMENTS (DEC 2022) BI.053 

(a) Definitions. As used in this clause- 

"Caribbean Basin country end product" 

(1) Means an article that- 

(i)(A) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or 

(B) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a Caribbean Basin country into a new and different article 
of commerce with a name, character, or use distinct from that of the article or articles from 
which it was transformed; and 

(ii) Is not excluded from duty-free treatment for Caribbean countries under 19 U.S.C. 2703(b). 

(A) For this reason, the following articles are not Caribbean Basin country end products: 

(1) Tuna, prepared or preserved in any manner in airtight containers; 

(2) Petroleum, or any product derived from petroleum; 

(3) Watches and watch parts (including cases, bracelets, and straps) of whatever type including, 
but not limited to, mechanical, quartz digital, or quartz analog, if such watches or watch parts 
contain any material that is the product of any country to which the Harmonized Tariff Schedule 
of the United States (HTSUS) column 2 rates of duty apply (i.e., Afghanistan, Cuba, Laos, North 
Korea, and Vietnam); and 

(4) Certain of the following: textiles and apparel articles; footwear, handbags, luggage, flat 
goods, work gloves, and leather wearing apparel; or hand loomed, handmade, and folklore 
articles; 

(B) Access to the HTSUS to determine duty-free status of articles of these types is available at 
https://usitc.gov/tata/hts/index.htm. In particular, see the following: 

(1) General Note 3(c), Products Eligible for Special Tariff treatment. 

(2) General Note 17, Products of Countries Designated as Beneficiary Countries under the 
United States-Caribbean Basin Trade Partnership Act of 2000. 
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(3) Section XXII, Chapter 98, Subchapter II, Articles Exported and Returned, Advanced or 
Improved Abroad, U.S. Note 7(b). 

(4) Section XXII, Chapter 98, Subchapter XX, Goods Eligible for Special Tariff Benefits under 
the United States-Caribbean Basin Trade Partnership Act; and 

(2) Refers to a product offered for purchase under a supply contract, but for purposes of 
calculating the value of the acquisition, includes services (except transportation services) 
incidental to the article, provided that the value of those incidental services does not exceed that 
of the article itself. 

"Designated country" means any of the following countries: 

(1) A World Trade Organization Government Procurement Agreement (WTO GPA) country 
(Armenia, Aruba, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech 
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, 
Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, 
Malta, Moldova, Montenegro, Netherlands, New Zealand, Norway, Poland, Portugal, Portugal, 
Romania, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan (known in the World 
Trade Organization as "the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu 
(Chinese Taipei))", Ukraine, or United Kingdom); 

(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Chile, Colombia, Costa Rica, 
Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, or Singapore); 

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, 
Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic Republic of Congo, 
Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, 
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Nepal, Niger, 
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, 
South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, 
Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, 
Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint Eutstatius, 
Sint Maarten, or Trinidad and Tobago). 

"Designated country end product" means a WTO GPA country end product, an FTA country end 
product, a least developed country end product, or a Caribbean Basin country end product. 

"End product" means those articles, materials, and supplies to be acquired under the contract 
for public use. 

"Free Trade Agreement country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a FTA country into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services, (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 
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"Least developed country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a least developed country into a new and different article 
of commerce with a name, character, or use distinct from that of the article or articles from 
which it was transformed. The term refers to a product offered for purchase under a supply 
contract, but for purposes of calculating the value of the end product, includes services (except 
transportation services) incidental to the article, provided that the value of those incidental 
services does not exceed that of the article itself. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

"U.S.-made end product" means an article that is mined, produced, or manufactured in the 
United States or that is substantially transformed in the United States into a new and different 
article of commerce with a name, character, or use distinct from that of the article or articles 
from which it was transformed. 

"WTO GPA country end product" means an article that- 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 

(2) In the case of an article that consists in whole or in part of materials from another country, 
has been substantially transformed in a WTO GPA country into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 

(b) Delivery of end products. The Contracting Officer has determined that the WTO GPA and 
FTAs apply to this acquisition. Unless otherwise specified, these trade agreements apply to all 
items in the Schedule. The Contractor shall deliver under this contract only U.S.-made or 
designated country end products except to the extent that, in its offer, it specified delivery of 
other end products in the provision entitled "Trade Agreements Certificate." 

(End of clause) 

NAFI/GOVERNMENT PROPERTY INSTALLATION OPERATION SERVICES (APR 2023) 
BI.054 

(a) This NAFI/Government Property listed in paragraph (e) of this clause is furnished to the 
Contractor in an "as-is, where is" condition. The NAFI/Government makes no warranty 
regarding the suitability for use of the NAFI/Government property specified in this contract. The 
Contractor shall be afforded the opportunity to inspect the NAFI/Government property as 
specified in the solicitation. 
 
(b) The NAFI/Government bears no responsibility for repair or replacement of any lost 
NAFI/Government property. If any or all of the NAFI/Government property is lost or becomes no 
longer usable, the Contractor shall be responsible for replacement of the property at Contractor 
expense. The Contractor shall have title to all replacement property and shall continue to be 
responsible for contract performance. 
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(c) Unless the Contracting Officer determines otherwise, the NAFI/Government abandons all 
rights and title to unserviceable and scrap property resulting from contract performance. Upon 
notification to the Contracting Officer, the Contractor shall remove such property from the 
NAFI/Government premises and dispose of it at Contractor expense. 
 
(d) Except as provided in this clause, NAFI/Government property furnished under this contract 
shall be governed by the NAFI/Government Property clause of this contract. 
 
(e) NAF/Government property provided under this clause: 
 
____________________________________________________________________________
_____ 
 
(End of clause) 

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (DEC 2010) BI.055 

(a) Except as authorized by the Office of Foreign Assets Control (OFAC) in the Department of 
the Treasury, the Contractor shall not acquire, for use in the performance of this contract, any 
supplies or services if any proclamation, Executive order, or statute administered by OFAC, or if 
OFAC's implementing regulations at 31 CFR Chapter V, would prohibit such a transaction by a 
person subject to the jurisdiction of the United States. 

(b) Except as authorized by OFAC, most transactions involving Cuba, Iran, and Sudan are 
prohibited, as are most imports from Burma or North Korea, into the United States or its outlying 
areas. Lists of entities and individuals subject to economic sanctions are included in OFAC's 
List of Specially Designated Nationals and Blocked Persons at 
http://www.treas.gov/offices/enforcement/ofac/sdn/. More information about these restrictions, 
as well as updates, is available in the OFAC's regulations at 31 CFR Chapter V and/or on 
OFAC's website at http://www.treas.gov/offices/enforcement/ofac. 

(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts. 

(End of clause) 

INCONSISTENCY BETWEEN ENGLISH VERSION AND TRANSLATION OF CONTRACT 
(NOV 2004) BI.056 

In the event of inconsistency between any terms of this contract and any translation thereof into 
another language, the English language meaning shall control. 

(End of clause) 

NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT 
(DEC 2010) BI.057 

(a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance of this 
contract of which the Contractor has knowledge. 

(b) In the event of any claim or suit against the NAFI on account of any alleged patent or 
copyright infringement arising out of the performance of this contract or out of the use of any 
supplies furnished or work or services performed under this contract, the Contractor shall 
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furnish to the NAFI, when requested by the Contracting Officer, all evidence and information in 
possession of the Contractor pertaining to such suit or claim. Such evidence and information 
shall be furnished at the expense of the NAFI except where the Contractor has agreed to 
indemnify the NAFI. 

(c) The Contractor shall include the substance of this clause, including this paragraph (c), in all 
subcontracts that are expected to exceed the simplified acquisition threshold. 

(End of clause) 

PATENT INDEMNITY (DEC 2010) BI.058 

(a) The Contractor shall indemnify the Government/NAFI and its officers, agents, and 
employees against liability, including costs, for infringement of any United States patent (except 
a patent issued upon an application that is now or may hereafter be withheld from issue 
pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of 
supplies, the performance of services, or the construction, alteration, modification, or repair of 
real property (hereinafter referred to as "construction work") under this contract, or out of the 
use or disposal by or for the account of the Government/NAFI of such supplies or construction 
work. 

(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as 
practicable by the Government/NAFI of the suit or action alleging such infringement and shall 
have been given such opportunity as is afforded by applicable laws, rules, or regulations to 
participate in its defense. Further, this indemnity shall not apply to- 

(1) An infringement resulting from compliance with specific written instructions of the 
Contracting Officer directing a change in the supplies to be delivered or in the materials or 
equipment to be used, or directing a manner of performance of the contract not normally used 
by the Contractor; 

(2) An infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance; or 

(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, 
unless required by final decree of a court of competent jurisdiction. 

(End of clause) 

PATENT INDEMNITY (DEC 2010) -- ALTERNATE I (DEC 2010) BI.058 

(a) The Contractor shall indemnify the Government/NAFI and its officers, agents, and 
employees against liability, including costs, for infringement of any United States patent (except 
a patent issued upon an application that is now or may hereafter be withheld from issue 
pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of 
supplies, the performance of services, or the construction, alteration, modification, or repair of 
real property (hereinafter referred to as "construction work") under this contract, or out of the 
use or disposal by or for the account of the Government/NAFI of such supplies or construction 
work. 

(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as 
practicable by the Government/NAFI of the suit or action alleging such infringement and shall 
have been given such opportunity as is afforded by applicable laws, rules, or regulations to 
participate in its defense. Further, this indemnity shall not apply to-  
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(1) An infringement resulting from compliance with specific written instructions of the 
Contracting Officer directing a change in the supplies to be delivered or in the materials or 
equipment to be used, or directing a manner of performance of the contract not normally used 
by the Contractor; 

(2) An infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance; or  

(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, 
unless required by final decree of a court of competent jurisdiction. 

(c) This patent indemnification shall not apply to the following items: [Contracting Officer lists 
and/or identifies the items to be excluded from this indemnity.] 

(End of clause) 

PATENT INDEMNITY (DEC 2010) -- ALTERNATE II (DEC 2010) BI.058 

(a) The Contractor shall indemnify the Government/NAFI and its officers, agents, and 
employees against liability, including costs, for infringement of any United States patent (except 
a patent issued upon an application that is now or may hereafter be withheld from issue 
pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of 
supplies, the performance of services, or the construction, alteration, modification, or repair of 
real property (hereinafter referred to as "construction work") under this contract, or out of the 
use or disposal by or for the account of the Government/NAFI of such supplies or construction 
work. 

(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as 
practicable by the Government/NAFI of the suit or action alleging such infringement and shall 
have been given such opportunity as is afforded by applicable laws, rules, or regulations to 
participate in its defense. Further, this indemnity shall not apply to- 

(1) An infringement resulting from compliance with specific written instructions of the 
Contracting Officer directing a change in the supplies to be delivered or in the materials or 
equipment to be used, or directing a manner of performance of the contract not normally used 
by the Contractor; 

(2) An infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance; or 

(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, 
unless required by final decree of a court of competent jurisdiction. 

(c) This patent indemnification shall cover the following items: [Contracting Officer lists and/or 
identifies the items to be included under this indemnity.] 

(End of clause) 

PATENT INDEMNITY (DEC 2010) -- ALTERNATE III (DEC 2010) BI.058 

(a) The Contractor shall indemnify the Government/NAFI and its officers, agents, and 
employees against liability, including costs, for infringement of any United States patent (except 
a patent issued upon an application that is now or may hereafter be withheld from issue 
pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of 
supplies, the performance of services, or the construction, alteration, modification, or repair of 
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real property (hereinafter referred to as "construction work") under this contract, or out of the 
use or disposal by or for the account of the Government/NAFI of such supplies or construction 
work. 

(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as 
practicable by the Government/NAFI of the suit or action alleging such infringement and shall 
have been given such opportunity as is afforded by applicable laws, rules, or regulations to 
participate in its defense. Further, this indemnity shall not apply to- 

(1) An infringement resulting from compliance with specific written instructions of the 
Contracting Officer directing a change in the supplies to be delivered or in the materials or 
equipment to be used, or directing a manner of performance of the contract not normally used 
by the Contractor; 

(2) An infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance; or 

(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, 
unless required by final decree of a court of competent jurisdiction. 

(c) As to subcontracts at any tier for communication service, this clause shall apply only to 
individual communication service authorizations over the simplified acquisition threshold issued 
under this contract and covering those communications services and facilities- 

(1) That are or have been sold or offered for sale by the Contractor to the public, 

(2) That can be provided over commercially available equipment, or 

(3) That involve relatively minor modifications. 

(End of clause) 

PATENT INDEMNITY-CONSTRUCTION CONTRACTS (DEC 2010) BI.059 

Except as otherwise provided, the Contractor shall indemnify the Government/NAFI and its 
officers, agents, and employees against liability, including costs and expenses, for infringement 
upon any United States patent (except a patent issued upon an application that is now or may 
hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C.181) arising out of 
performing this contract or out of the use or disposal by or for the account of the 
Government/NAFI of supplies furnished or work performed under this contract. 

(End of clause) 

PATENT INDEMNITY-CONSTRUCTION CONTRACTS (DEC 2010) -- ALTERNATE I (DEC 
2010) BI.059 

(a) Except as otherwise provided, the Contractor shall indemnify the Government/NAFI and its 
officers, agents, and employees against liability, including costs and expenses, for infringement 
upon any United States patent (except a patent issued upon an application that is now or may 
hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C.181) arising out of 
performing this contract or out of the use or disposal by or for the account of the 
Government/NAFI of supplies furnished or work performed under this contract. 

(b) This patent indemnification shall not apply to the following items: 

[Contracting Officer shall specifically identify the item(s) to be excluded.] 
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(End of clause) 

NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE NATIONAL LABOR RELATIONS 
ACT (APR 2023) BI.060 

(a) During the term of this contract, the Contractor shall post an employee notice, of such size 
and in such form, and containing such content as prescribed by the Secretary of Labor, in 
conspicuous places in and about its plants and offices where employees covered by the 
National Labor Relations Act engage in activities relating to the performance of the contract, 
including all places where notices to employees are customarily posted both physically and 
electronically, in the languages employees speak, in accordance with 29 CFR471.2 (d) and (f). 
 
(1) Physical posting of the employee notice shall be in conspicuous places in and about the 
Contractor’s plants and offices so that the notice is prominent and readily seen by employees 
who are covered by the National Labor Relations Act and engage in activities related to the 
performance of the contract. 
 
(2) If the Contractor customarily posts notices to employees electronically, then the Contractor 
shall also post the required notice electronically by displaying prominently, on any website that 
is maintained by the Contractor and is customarily used for notices to employees about terms 
and conditions of employment, a link to the Department of Labor’s website that contains the full 
text of the poster. The link to the Department’s website, as referenced in (b)(3) of this section, 
must read, "Important Notice about Employee Rights to Organize and Bargain Collectively with 
Their Employers." 
 
(b) This required employee notice, printed by the Department of Labor, may be- 
 
(1) Obtained from the Division of Interpretations and Standards, Office of Labor-Management 
Standards, U.S. Department of Labor, 200 Constitution Avenue, NW., Room N-5609, 
Washington, DC 20210, (202) 693-0123, or from any field office of the Office of Labor–
Management Standards or Office of Federal Contract Compliance Programs; 
 
(2) Provided by the Federal contracting agency if requested; 
 
(3) Downloaded from the Office of Labor–Management Standards Web site at 
http://www.dol.gov/olms/regs/compliance/EO13496.htm ; or 
 
(4) Reproduced and used as exact duplicate copies of the Department of Labor’s official poster. 
 
(c) The required text of the employee notice referred to in this clause is located at Appendix A, 
Subpart A, 29 CFR Part 471. 
 
(d) The Contractor shall comply with all provisions of the employee notice and related rules, 
regulations, and orders of the Secretary of Labor. 
 
(e) In the event that the Contractor does not comply with the requirements set forth in 
paragraphs (a) through (d) of this clause, this contract may be terminated or suspended in 
whole or in part, and the Contractor may be suspended or debarred in accordance with 29 CFR 
471.14 and subpart 9.4. Such other sanctions or remedies may be imposed as are provided by 
29 CFR part 471, which implements Executive Order 13496 or as otherwise provided by law. 
 

http://www.dol.gov/olms/regs/compliance/EO13496.htm
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(f) Subcontracts. (1) The Contractor shall include the substance of this clause, including this 
paragraph (f), in every subcontract that exceeds $10,000 and will be performed wholly or 
partially in the United States, unless exempted by the rules, regulations, or orders of the 
Secretary of Labor issued pursuant to section 3 of Executive Order 13496 of January 30, 2009, 
so that such provisions will be binding upon each subcontractor. 
 
 (2) The Contractor shall not procure supplies or services in a way designed to avoid the 
applicability of Executive Order 13496 or this clause. 
 
(3) The Contractor shall take such action with respect to any such subcontract as may be 
directed by the Secretary of Labor as a means of enforcing such provisions, including the 
imposition of sanctions for noncompliance. 
 
(4) However, if the Contractor becomes involved in litigation with a subcontractor, or is 
threatened with such involvement, as a result of such direction, the Contractor may request the 
United States, through the Secretary of Labor, to enter into such litigation to protect the interests 
of the United States. 
 
(End of clause) 

ADDITIONAL BOND SECURITY (APR 2023) BI.061 

The Contractor shall promptly furnish additional security required to protect the 
NAFI/Government and persons supplying labor or materials under this contract if- 
 
(a) Any surety upon any bond, or issuing financial institution for other security, furnished with 
this contract becomes unacceptable to the NAFI; 
 
(b) Any surety fails to furnish reports on its financial condition as required by the 
NAFI/Government; 
 
(c) The contract price is increased so that the penal sum of any bond becomes inadequate in 
the opinion of the Contracting Officer; or 
 
(d) An irrevocable letter of credit (ILC) used as security will expire before the end of the period 
of required security. If the Contractor does not furnish an acceptable extension or replacement 
ILC, or other acceptable substitute, at least 30 days before an ILC’s scheduled expiration, the 
Contracting officer has the right to immediately draw on the ILC. 
 
(End of clause) 

ALTERNATIVE PAYMENT PROTECTIONS (MAR 2020) BI.062 

(a) The Contractor shall submit one of the following payment protections: 

[ ] 

(b) The amount of the payment protection shall be 100 percent of the contract price. 

(c) The submission of the payment protection is required within [ ] days of contract award. 
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(d) The payment protection shall provide protection for the full contract performance period and 
include any contract price increases for an additional amount equal to 100 percent of the 
increase, plus a one-year period. 

(e) Except for escrow agreements and payment bonds, which provide their own protection 
procedures, the Contracting Officer is authorized to access funds under the payment protection 
when it has been alleged in writing by a supplier of labor or material that a nonpayment has 
occurred, and to withhold such funds pending resolution by administrative or judicial 
proceedings or mutual agreement of the parties. 

(f) When a tripartite escrow agreement is used, the Contractor shall utilize only suppliers of 
labor and material that signed the escrow agreement. 

(End of clause) 

IRREVOCABLE LETTER OF CREDIT (MAR 2020) BI.063 

(a) "Irrevocable letter of credit" (ILC), as used in this clause, means a written commitment by a 
federally insured financial institution to pay all or part of a stated amount of money, until the 
expiration date of the letter, upon presentation by the NAFI (the beneficiary) of a written demand 
therefor. Neither the financial institution nor the offeror/Contractor can revoke or condition the 
letter of credit. 

(b) If the offeror intends to use an ILC in lieu of a bid bond, or to secure other types of bonds 
such as performance and payment bonds, the letter of credit and letter of confirmation formats 
in paragraphs (e) and (f) of this clause shall be used. 

(c) The letter of credit shall be irrevocable, shall require presentation of no document other than 
a written demand and the ILC (including confirming letter, if any), shall be issued/confirmed by 
an acceptable federally insured financial institution as provided in paragraph (d) of this clause, 
and- 

(1) If used as a bid guarantee, the ILC shall expire no earlier than 60 days after the close of the 
bid acceptance period; 

(2) If used as an alternative to corporate or individual sureties as security for a performance or 
payment bond, the offeror/Contractor may submit an ILC with an initial expiration date estimated 
to cover the entire period for which financial security is required or may submit an ILC with an 
initial expiration date that is a minimum period of one year from the date of issuance. The ILC 
shall provide that, unless the issuer provides the beneficiary written notice of non-renewal at 
least 60 days in advance of the current expiration date, the ILC is automatically extended 
without amendment for one year from the expiration date, or any future expiration date, until the 
period of required coverage is completed and the Contracting Officer provides the financial 
institution with a written statement waiving the right to payment. The period of required coverage 
shall be: 

(i) For contracts subject to the Miller Act, the later of- 

(A) One year following the expected date of final payment; 

(B) For performance bonds only, until completion of any warranty period; or 

(C) For payment bonds only, until resolution of all claims filed against the payment bond during 
the one-year period following final payment. 
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(ii) For contracts not subject to the Miller Act, the later of- 

(A) 90 days following final payment; or 

(B) For performance bonds only, until completion of any warranty period. 

(d)(1) Only federally insured financial institutions rated investment grade or higher shall issue or 
confirm the ILC. The offeror/Contractor shall provide the Contracting Officer a credit rating that 
indicates the financial institution has the required rating(s) as of the date of issuance of the ILC. 

(2) Unless the financial institution issuing the ILC had letter of credit business of at least $25 
million in the past year, ILCs over $5 million must be confirmed by another acceptable financial 
institution that had letter of credit business of at least $25 million in the past year. 

(3) The Offeror/Contractor shall provide the Contracting Officer a credit rating that indicates the 
financial institutions have the required credit rating as of the date of issuance of the ILC. 

(4) The current rating for a financial institution is available through any of the following rating 
services registered with the U.S. Securities and Exchange Commission (SEC) as a Nationally 
Recognized Statistical Rating Organization (NRSRO). NRSRO's can be located at the website 
http://www.sec.gov/answers/nrsro.htm maintained by the SEC. 

(e) The issuing financial institution shall use the following format to create an ILC: 

_________________________________________________ 

(Issuing Financial Institution's Letterhead or Name and Address) 

Issue Date __________ 

Irrevocable Letter of Credit No. _______________________ 

Account party's name _______________________________ 

Account party's address ______________________________ 

For Solicitation No. _________________ (for reference only) 

To: [NAFI organization] 

[NAFI's address] 

1. We hereby establish this irrevocable and transferable Letter of Credit in your favor for one or 
more drawings up to United States $______. This Letter of Credit is payable at (issuing financial 
institution's and, if any, confirming financial institution's) office at (issuing financial institution's 
address and, if any, confirming financial institution's address) and expires with our close of 
business on ___________, or any automatically extended expiration date. 

2. We hereby undertake to honor your or the transferee's sight draft(s) drawn on the issuing or, 
if any, the confirming financial institution, for all or any part of this credit if presented with this 
Letter of Credit and confirmation, if any, at the office specified in paragraph 1 of this Letter of 
Credit on or before the expiration date or any automatically extended expiration date. 

3. (This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are 
renumbered.) It is a condition of this Letter of Credit that it is deemed to be automatically 
extended without amendment for one year from the expiration date hereof, or any future 
expiration date, unless at least 60 days prior to any expiration date, we notify you or the 
transferee by registered mail, or other receipted means of delivery, that we elect not to consider 
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this Letter of Credit renewed for any such additional period. At the time we notify you, we also 
agree to notify the account party (and confirming financial institution, if any) by the same means 
of delivery. 

4. This Letter of Credit is transferable. Transfers and assignments of proceeds are to be 
effected without charge to either the beneficiary or the transferee/assignee of proceeds. Such 
transfer or assignment shall be only at the written direction of the NAFI (the beneficiary) in a 
form satisfactory to the issuing financial institution and the confirming financial institution, if any.  

5. This Letter of Credit is subject to the Uniform Customs and Practice (UCP) for Documentary 
Credits, International Chamber of Commerce Publication No. _____________________ (Insert 
version in effect at the time of ILC issuance, e.g., "Publication 600, 2006 edition") and to the 
extent not inconsistent therewith, to the laws of _____________________ (state of confirming 
financial institution, if any, otherwise state of issuing financial institution). 

6. If this credit expires during an interruption of business of this financial institution as described 
in Article 17 of the UCP, the financial institution specifically agrees to effect payment if this credit 
is drawn against within 30 days after the resumption of our business. 

Sincerely, 

_______________________________ 

(Issuing financial institution) 

(f) The following format shall be used by the financial institution to confirm an ILC: 

Gentlemen: 

1. We hereby confirm the above indicated Letter of Credit, the original of which is attached, 
issued by __________ (name of issuing financial institution) for drawings of up to United States 
dollars ___________/U.S. $_______ and expiring with our close of business on 
_____________ (the expiration date), or any automatically extended expiration date. 

2. Draft(s) drawn under the Letter of Credit and this Confirmation are payable at our office 
located at ___________________. 

3. We hereby undertake to honor sight draft(s) drawn under and presented with the Letter of 
Credit and this Confirmation at our offices as specified herein. 

4. (This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are 
renumbered.) It is a condition of this confirmation that it be deemed automatically extended 
without amendment for one year from the expiration date hereof, or any automatically extended 
expiration date, unless: 

(a) At least 60 days prior to any such expiration date, we shall notify the Contracting Officer, or 
the transferee and the issuing financial institution, by registered mail or other receipted means 
of delivery, that we elect not to consider this confirmation extended for any such additional 
period; or  

(b) The issuing financial institution shall have exercised its right to notify you or the transferee, 
the account party, and us, of its election not to extend the expiration date of the Letter of Credit. 

5. This confirmation is subject to the Uniform Customs and Practice (UCP) for Documentary 
Credits, 1993 Revision, International Chamber of Commerce Publication No. 500, and to the 
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extent not inconsistent therewith, to the laws of ________ (state of confirming financial 
institution). 

6. If this confirmation expires during an interruption of business of this financial institution as 
described in Article 17 of the UCP, we specifically agree to effect payment if this credit is drawn 
against within 30 days after the resumption of our business. 

Sincerely, 

_______________________________ 

(Confirming financial institution) 

(g) The following format shall be used by the Contracting Officer for a sight draft to draw on the 
Letter of Credit: 

SIGHT DRAFT 

_______________________________ 

(City, State) 

(Date) _____________________________ 

(Name and address of financial institution) 

Pay to the order of ______________ (Beneficiary Agency) ___________ the sum of United 
States $____________. This draft is drawn under Irrevocable Letter of Credit 
No._______________________. 

_______________________________ 

(Beneficiary Agency) 

_______________________________ 

(By) 

(End of clause) 

PERFORMANCE AND PAYMENT BONDS-CONSTRUCTION (MAR 2020) BI.064 

(a) Definitions. As used in this clause- 

"Original contract price" means the award price of the contract; or, for requirements contracts, 
the price payable for the estimated total quantity; or, for indefinite-quantity contracts, the price 
payable for the specified minimum quantity. Original contract price does not include the price of 
any options, except those options exercised at the time of contract award. 

(b) Amount of required bonds. 

(1) Unless the resulting contract price is $150,000 or less, the successful offeror shall furnish 
performance and payment bonds within 10 days after award of contract and before receiving a 
Notice to Proceed with the work or being allowed to start work. 

(2) The Bonds shall include a statement that states that "The term United States of America, 
as set forth in this bond form shall mean the United States Nonappropriated Fund 
Instrumentality (herein after referred to as [ ]), which is a party to this contract." 
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(3) The penal amount of the bond should not exceed the surety's underwriting limit; the bond will 
be acceptable only if 

(i) the amount which exceeds the specified limit is coinsured or reinsured and 

(ii) the amount of coinsurance or reinsurance does not exceed the underwriting limit of each 
coinsurer or reinsurer. 

(4) The penal sums of such bonds shall be as follows: 

(i) Performance Bonds (Standard Form 25). The penal amount of performance bonds at the 
time of contract award shall be 100 percent of the original contract price. 

(ii) Payment Bonds (Standard Form 25A). The penal amount of payment bonds at the time of 
contract award shall be 100 percent of the original contract price. 

(iii) Additional bond protection. 

(A) The NAFI may require additional performance and payment bond protection if the contract 
price is increased. The increase in protection generally will equal 100 percent of the increase in 
contract price. 

(B) The NAFI may secure the additional protection by directing the Contractor to increase the 
penal amount of the existing bond or to obtain an additional bond. 

(c) Furnishing executed bonds. If the contractor, upon acceptance of its bid or proposal by the 
fund within the period specified for acceptance, fails to execute all contractual documents or 
give performance and payment bonds as required by the contract within the time specified, the 
Contracting Officer may terminate the contract for default. 

(d) Surety or other security for bonds. The bonds shall be in the form of a firm commitment, 
supported by corporate sureties whose names appear on the list contained in the Department of 
the Treasury Circular 570, or by other acceptable security such as postal money order, certified 
check, cashier's check, irrevocable letter of credit, or, in accordance with Treasury Department 
regulations, certain bonds or notes of the United States. Individual sureties will not be 
acceptable under the requirements of this contract. Treasury Circular 570 is published in the 
Federal Register or may be obtained from the: 

U.S. Department of Treasury 
Financial Management Service 
Surety Bond Branch 
3700 East West Highway, Room 6F01 
Hyattsville, MD 20782 

Or via the internet at http://www.fms.treas.gov/c570/. 

(e) Notice of subcontractor waiver of protection (40 U.S.C. 3133(c)). Any waiver of the right to 
sue on the payment bond is void unless it is in writing, signed by the person whose right is 
waived, and executed after such person has first furnished labor or material for use in the 
performance of the contract. 

(End of clause) 
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PERFORMANCE AND PAYMENT BONDS-OTHER THAN CONSTRUCTION (NOV 2005) 
BI.065 

(a) Definitions. As used in this clause- 

"Original contract price" means the award price of the contract or, for requirements contracts, 
the price payable for the estimated quantity; or for indefinite-quantity contracts, the price 
payable for the specified minimum quantity. Original contract price does not include the price of 
any options, except those options exercised at the time of contract award. 

(b) The Contractor shall furnish a performance bond (Standard Form 1418) for the protection of 
the NAFI in an amount equal to [ ] percent of the original contract price and a payment bond 
(Standard Form 1416) in an amount equal to [ ] percent of the original contract price. The Bonds 
shall include a statement that states that "The term United States of America, as set forth in this 
bond form shall mean the United States Nonappropriated Fund Instrumentality (herein after 
referred to as [ ]), which is a party to this contract." 

(c) The Contractor shall furnish all executed bonds, including any necessary reinsurance 
agreements, to the Contracting Officer, within [ ] days, but in any event, before starting work. 

(d) The NAFI may require additional performance and payment bond protection if the contract 
price is increased. The NAFI may secure additional protection by directing the Contractor to 
increase the penal amount of the existing bonds or to obtain additional bonds. 

(e) The bonds shall be in the form of firm commitment, supported by corporate sureties whose 
names appear on the list contained in Treasury Department Circular 570, individual sureties, or 
by other acceptable security such as postal money order, certified check, cashier's check, 
irrevocable letter of credit, or, in accordance with Treasury Department regulations, certain 
bonds or notes of the United States. Treasury Circular 570 is published in the Federal Register, 
or may be obtained from the: 

U.S. Department of Treasury Financial Management Service Surety Bond Branch 401 14th 
Street, NW, 2nd Floor, West Wing Washington, DC 20227 

(End of clause) 

PERFORMANCE AND PAYMENT BONDS-OTHER THAN CONSTRUCTION (NOV 2005) -- 
ALTERNATE I (NOV 2005) BI.065 

(a) Definitions. As used in this clause- 

"Original contract price" means the award price of the contract or, for requirements contracts, 
the price payable for the estimated quantity; or for indefinite-quantity contracts, the price 
payable for the specified minimum quantity. Original contract price does not include the price of 
any options, except those options exercised at the time of contract award. 

(b) The Contractor shall furnish a performance bond (Standard Form 1418) for the protection to 
the NAFI in an amount equal to [ ] percent of the original contract price. The Bonds shall include 
a statement that states that "The term United States of America, as set forth in this bond form 
shall mean the United States Nonappropriated Fund Instrumentality (herein after referred to as [ 
]), which is a party to this contract." 

(c) The Contractor shall furnish all executed bonds, including any necessary reinsurance 
agreements, to the Contracting Officer, within [ ] days, but in any event, before starting work. 
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(d) The NAFI may require additional performance bond protection if the contract price is 
increased. The NAFI may secure the additional protection by directing the Contractor to 
increase the penal amount of the existing bond or to obtain an additional bond. 

(e) The bonds shall be in the form of firm commitment, supported by corporate sureties whose 
names appear on the list contained in Treasury Department Circular 570, individual sureties, or 
by other acceptable security such as postal money order, certified check, cashier's check, 
irrevocable letter of credit, or, in accordance with Treasury Department regulations, certain 
bonds or notes of the United States. Treasury Circular 570 is published in the Federal Register, 
or may be obtained from the: 

U.S. Department of Treasury Financial Management Service Surety Bond Branch 401 14th 
Street, NW, 2nd Floor, West Wing Washington, DC 20227 

(End of clause) 

NORTH CAROLINA STATE AND LOCAL SALES AND USE TAX (NOV 2004) BI.066 

(a) "Materials," as used in this clause, means building materials, supplies, fixtures, and 
equipment that become a part of or are annexed to any building or structure erected, altered, or 
repaired under this contract. 

(b) If this is a fixed-price contract, the contract price includes North Carolina State and local 
sales and use taxes to be paid on materials, notwithstanding any other provision of this contract. 
If this is a cost-reimbursement contract, any North Carolina State and local sales and use taxes 
paid by the Contractor on materials shall constitute an allowable cost under this contract. 

(c) At the time specified in paragraph (d) of this section, the Contractor shall furnish the 
Contracting Officer certified statements setting forth the cost of the materials purchased from 
each vendor and the amount of North Carolina State and local sales and use taxes paid. In the 
event the Contractor makes several purchases from the same vendor, the certified statement 
shall indicate the invoice numbers, the inclusive dates of the invoices, the total amount of the 
invoices, and the North Carolina State and local sales and use taxes paid. The statement shall 
also include the cost of any tangible personal property withdrawn from the Contractor's 
warehouse stock and the amount of North Carolina State and local sales or use tax paid on this 
property by the Contractor. Any local sales or use taxes included in the Contractor's statements 
must be shown separately from the State sales or use taxes. The Contractor shall furnish any 
additional information the Commissioner of Revenue of the State of North Carolina may require 
to substantiate a refund claim for sales or use taxes. The Contractor shall also obtain and 
furnish to the Contracting Officer similar certified statements by its subcontractors. 

(d) If this contract is completed before the next October 1, the certified statements to be 
furnished pursuant to paragraph (c) above shall be submitted within 60 days after completion. If 
this contract is not completed before the next October 1, the certified statements shall be 
submitted on or before November 30 of each year and shall cover taxes paid during the 12-
month period that ended the preceding September 30. 

(e) The certified statements to be furnished pursuant to paragraph (c) above shall be in the 
following form: 

I hereby certify that during the period [______] to [_____] (insert dates), [____] (insert name of 
Contractor or subcontractor) paid North Carolina State and local sales and use taxes 
aggregating $[______] (State) and $ [______] (local), with respect to building materials, 
supplies, fixtures, and equipment that have become a part of or annexed to a building or 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 96 

structure erected, altered, or repaired by [_________] (insert name of Contractor or 
subcontractor) for the United States of America, and that the vendors from whom the property 
was purchased, the dates and numbers of the invoices covering the purchases, the total amount 
of the invoices of each vendor, the North Carolina State and local sales and use taxes paid on 
the property (shown separately), and the cost of property withdrawn from warehouse stock and 
North Carolina State and local sales or use taxes paid on this property are as set forth in the 
attachments. 

(End of clause) 

TAXES (NOV 2004) BI.067 

(a) Except as may be otherwise provided in this contract, the contract price includes all taxes, 
duties, or other public charges in effect and applicable to this contract on the contract date, 
except any tax, duty or other public charge which by law, regulation or governmental agreement 
is not applicable to expenditures made by the NAFI or on its behalf: or any tax, duty, or other 
public charge from which the Contractor, or any subcontractor hereunder, is exempt by law, 
regulation or otherwise. If any such tax, duty, or other public charge has been included in the 
contract price, through error or otherwise, the contract price shall be correspondingly reduced. 

(b) If for any reason, after the contract date of execution, the Contractor or subcontractor is 
relieved in whole or in part from the payment or the burden of any tax, duty or other public 
charge included in the contract price, the contract price shall be correspondingly reduced; or if 
the Contractor or a subcontractor is required to pay in whole or in part any tax, duty, or other 
public charge which was not included in the contract price and which was not applicable at the 
contract date of execution the contract price shall be correspondingly increased. 

(c) No adjustment of less than $250 shall be made in the contract price pursuant to this clause. 

(d) With respect to foreign taxes, NAFI's located in foreign countries will not pay to nor collect for 
any foreign country or political subdivision any tax unless the United States has consented to 
levy collection by treaty, convention, or executive agreement. 

(End of clause) 

PAYMENTS (MAR 2020) BI.068 

The NAFI will pay the Contractor, upon the submission of proper invoices or vouchers, the 
prices stipulated in this contract for supplies delivered and accepted or services rendered and 
accepted, less any deductions provided in this contract. Unless otherwise specified in this 
contract, payments will be made on partial deliveries accepted by the NAFI if- 

(a) The amount due on the deliveries warrants it, or 

(b) The Contractor requests it and the amount due to the deliveries is at least $1,000 or 50 
percent of the total contract price. 

(End of clause) 

PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (NOV 2004) BI.069 

(a) The NAFI shall pay the contract price as provided in this contract. 

(b) The NAFI may make progress payments monthly as the work proceeds, or at more frequent 
intervals as determined by the Contracting Officer, on estimates of work accomplished which 
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meets the standards of quality established under the contract, as approved by the Contracting 
Officer. If requested by the Contracting Officer, the Contractor shall furnish a breakdown of the 
total contract price showing the amount included therein for each principal category of the work, 
in such detail as requested, to provide a basis for determining progress payments. In the 
preparation of estimates the Contracting Officer may authorize material delivered on the site 
may also be taken into consideration if - 

(1) Consideration is specifically authorized by this contract; and 

(2) The Contractor furnished satisfactory evidence that it has acquired title to such material and 
that the material will be used to perform this contract. 

(c) Contractor certification. Along with each request for progress payments, the Contractor shall 
furnish the following certification, or payment shall not be made: (However, if the Contractor 
elects to delete paragraph (c)(4) from the certification, the certification is still acceptable.) 

I hereby certify, to the best of my knowledge and belief, that- 

(1) The amounts requested are only for performance in accordance with the specifications, 
terms, and conditions of the contract; 

(2) Payments to subcontractors and suppliers have been made from previous payments 
received under the contract, and timely payments will be made from the proceeds of the 
payment covered by this certification, in accordance with subcontract agreements and the 
requirements of chapter 39 of Title 31, United States Code; 

(3) This request for progress payments does not include any amounts which the prime 
contractor intends to withhold or retain from a subcontractor or supplier in accordance with the 
terms and conditions of the subcontract; and 

(4) This certification is not to be construed as final acceptance of a subcontractor's performance. 

_________________________________________ 

(Name) 

_________________________________________ 

(Title) 

_________________________________________ 

(Date) 

(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress 
payments, discovers that a portion or all of such request constitutes a payment for performance 
by the Contractor that fails to conform to the specifications, terms, and conditions of this 
contract (hereinafter referred to as the "unearned amount"), the Contractor shall- 

(1) Notify the Contracting Officer of such performance deficiency; and 

(2) Be obligated to pay the NAFI an amount (computed by the Contracting Officer in the manner 
provided in paragraph (j) of this clause) equal to interest on the unearned amount from the 8th 
day after the date of receipt of the unearned amount until- 

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency has 
been corrected; or 
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(ii) The date the Contractor reduces the amount of any subsequent certified request for progress 
payments by an amount equal to the unearned amount. 

(e) If the Contracting Officer finds that satisfactory progress was achieved during any period for 
which a progress payment is to be made, the Contracting Officer shall authorize payment to be 
made in full. However, if satisfactory progress has not been made, the Contracting Officer may 
retain a maximum of 10 percent of the amount of the payment until satisfactory progress is 
achieved. When the work is substantially complete the Contracting Officer may retain from 
previously withheld funds and future progress payments that amount the Contracting Officer 
considers adequate for protection of the NAFI and shall release to the Contractor all the 
remaining withheld funds. Also, on completion and acceptance of each separate building, public 
work or other division of the contract, for which the price is stated separately in the contract, 
payment shall be made for the completed work without retention of a percentage. 

(f) All material and work covered by progress payments made shall, at the time of payment, 
become the sole property of the NAFI, but this shall not be construed as- 

(1) Relieving the Contractor from the sole responsibility for all material and work upon which 
payments have been made or the restoration of any damaged work; or 

(2) Waiving the right of the NAFI to require the fulfillment of all of the terms of the contract. 

(g) In making these progress payments, the NAFI shall, upon request, reimburse the Contractor 
for the amount of premiums paid for performance and payment bonds (including coinsurance 
and reinsurance agreements, when applicable) after the Contractor has furnished evidence of 
full payment to the surety. The retainage provisions in paragraph (c) above shall not apply to 
that portion of progress payments attributable to bond premiums. 

(h) The NAFI shall pay the amount due the Contractor under this contract after- 

(1) Completion and acceptance of all work; 

(2) Presentation of a properly executed voucher; and 

(3) Presentation of release of all claims against the NAFI arising by virtue of this contract, other 
than claims, in stated amounts, that the Contractor has specifically excepted from the operation 
of the release. A release may also be required of the assignee if the Contractor's claim to 
amounts payable under this contract has been assigned under the Assignment of Claims clause 
of this contract. 

(i) Notwithstanding any other provision of this contract, progress payments shall not exceed 
eighty percent (80%) on work accomplished on undefinitized contract actions. A "contract 
action" is any action resulting in a contract, as defined in AR 215-4, including contract 
modifications for additional supplies, services or construction, but not including contract 
modifications that are within the scope and under the terms of the contract, such as contract 
modifications issued pursuant to the Changes clause, or funding and other administrative 
changes. 

(End of clause) 

DISCOUNTS FOR PROMPT PAYMENT (NOV 2004) BI.070 

(a) Discounts for prompt payment will not be considered in the evaluation of offers. However, 
any offered discount will form a part of the award, and will be taken if payment is made within 
the discount period indicated in the offer by the offeror. As an alternative to offering a prompt 
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payment discount in conjunction with the offer, offerors awarded contracts may include prompt 
payment discounts on individual invoices. 

(b) In connection with any discount offered for prompt payment, time shall be computed from the 
date of the invoice. If the Contractor has not placed a date on the invoice, the due date shall be 
calculated from the date the designated billing office receives a proper invoice, provided the 
agency annotates such invoice with the date of receipt at the time of receipt. For the purpose of 
computing the discount earned, payment shall be considered to have been made on the date 
that appears on the payment check or, for an electronic funds transfer, the specified payment 
date. When the discount date falls on a Saturday, Sunday, or legal holiday when Federal 
Government NAFI facilities and offices are closed and NAFI financial management activities are 
not expected to be conducted, payment may be made on the following business day. 

(End of clause) 

LIMITATION ON WITHHOLDING OF PAYMENTS (DEC 2005) BI.071 

If more than one clause or Schedule term of this contract authorizes the temporary withholding 
of amounts otherwise payable to the Contractor for supplies delivered or services performed, 
the total of the amounts withheld at any one time shall not exceed the greatest amount that may 
be withheld under any one clause or Schedule term at that time; provided, that this limitation 
shall not apply to- 

(a) Withholdings pursuant to any clause relating to wages or hours of employees; 

(b) Withholdings not specifically provided for by this contract; 

(c) The recovery of overpayments; and 

(d) Any other withholding for which the Contracting Officer determines that this limitation is 
inappropriate. 

(End of clause) 

PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS (NOV 2004) 
BI.072 

(a) Estimates shall be made monthly of the amount and value of the work and services 
performed by the Contractor under this contract that meet the standards of quality established 
under this contract. The estimates shall be prepared by the Contractor and accompanied by any 
supporting data required by the Contracting Officer. 

(b) Upon approval of the estimate by the Contracting Officer, payment upon properly executed 
vouchers shall be made to the Contractor, as soon as practicable, of 90 percent of the approved 
amount, less all previous payments; provided, that payment may be made in full during any 
months in which the Contracting Officer determines that performance has been satisfactory. 
Also, whenever the Contracting Officer determines that the work is substantially complete and 
that the amount retained is in excess of the amount adequate for the protection of the NAFI, the 
Contracting Officer may release the excess amount to the Contractor. 

(c) Upon satisfactory completion by the Contractor and acceptance by the Contracting Officer of 
the work done by the Contractor under the "Statement of Architect-Engineer Services", the 
Contractor will be paid the unpaid balance of any money due for work under the statement, 
including retained percentages relating to this portion of the work. Upon satisfactory completion 
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and final acceptance of the construction work, the Contractor shall be paid any unpaid balance 
of money due under this contract. 

(d) Before final payment under the contract, or before settlement upon termination of the 
contract, and as a condition precedent thereto, the Contractor shall execute and deliver to the 
Contracting Officer a release of all claims against the NAFI arising under or by virtue of this 
contract, other than any claims that are specifically excepted by the Contractor from the 
operation of the release in amounts stated in the release. 

(e) Notwithstanding any other provision in this contract, and specifically paragraph (b) of this 
clause, progress payments shall not exceed 80 percent on work accomplished on undefinitized 
contract actions. A "contract action" is any action resulting in a contract to include contract 
modifications for additional supplies or services, but not including contract modifications that are 
within the scope and under the terms of the contract, such as contract modifications issued 
pursuant to the Changes clause, or funding and other administrative changes. 

(End of clause) 

EXTRAS (NOV 2004) BI.073 

Except as otherwise provided in this contract, no payment for extras shall be made unless the 
Contracting Officer has authorized such extras and the price in writing. 

(End of clause) 

PROMPT PAYMENT (MAR 2020) BI.074 

Notwithstanding any other payment clause in this contract, the NAFI will make invoice payments 
under the terms and conditions specified in this clause. Payment shall be considered as being 
made on the day a check is dated or the date of an electronic funds transfer. All days referred to 
in this clause are calendar days, unless otherwise specified. (However, see subparagraph (a)(4) 
of this clause concerning payments due on Saturdays, Sundays, and legal holidays.) 

(a) Invoice payments- 

(1) Due date. 

(i) Except as indicated in subparagraph (a)(2) of this clause, the due date for making invoice 
payments by the designated payment office shall be the later of the following two events: 

(A) The 30th day after the designated billing office has received a proper invoice from the 
Contractor (except as provided in subdivision (a)(1)(ii) of this clause). 

(B) The 30th day after Government/NAFI acceptance of supplies delivered or services 
performed by the Contractor. On a final invoice where the payment amount is subject to contract 
settlement actions, acceptance shall be deemed to have occurred on the effective date of the 
contract settlement. 

(ii) If the designated billing office fails to annotate the invoice with the actual date of receipt at 
the time of receipt, the invoice payment due date shall be the 30th day after the date of the 
Contractor's invoice; provided a proper invoice is received and there is no disagreement over 
quantity, quality, or Contractor compliance with contract requirements. 

(2) Certain food products and other payments. 
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(i) Due dates on Contractor invoices for meat, meat food products, or fish; perishable 
agricultural commodities; and dairy products, edible fats or oils, and food products prepared 
from edible fats or oils are- 

(A) For meat or meat food products, as defined in section 2(a)(3) of the Packers and Stockyard 
Act of 1921 (7 U.S.C.182(3)), and as further defined in Pub.L.98-181, including any edible fresh 
or frozen poultry meat, any perishable poultry meat food product, fresh eggs, and any 
perishable egg product, as close as possible to, but not later than, the 7th day after product 
delivery. 

(B) For fresh or frozen fish, as defined in section 204(3) of the Fish and Seafood Promotion Act 
of 1986 (16 U.S.C.4003(3)), as close as possible to, but not later than, the 7th day after product 
delivery. 

(C) For perishable agricultural commodities, as defined in section 1(4) of the Perishable 
Agricultural Commodities Act of 1930 (7 U.S.C.499a(4)), as close as possible to, but not later 
than, the 10th day after product delivery, unless another date is specified in the contract. 

(D) For dairy products, as defined in section 111(e) of the Dairy Production Stabilization Act of 
1983 (7 U.S.C. 4502(e)), edible fats or oils, and food products prepared from edible fats or oils, 
as close as possible to, but not later than, the 10th day after the date on which a proper invoice 
has been received. Liquid milk, cheese, certain processed cheese products, butter, yogurt, ice 
cream, mayonnaise, salad dressings, and other similar products, fall within this classification. 
Nothing in the Act limits this classification to refrigerated products. When questions arise 
regarding the proper classification of a specific product, prevailing industry practices will be 
followed in specifying a contract payment due date. The burden of proof that a classification of a 
specific product is, in fact, prevailing industry practice is upon the Contractor making the 
representation. 

(ii) If the contract does not require submission of an invoice for payment (e.g., periodic lease 
payments), the due date will be as specified in the contract. 

(3) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated 
billing office specified in the contract. A proper invoice must include the items listed in 
subdivisions (a)(3)(i) through (a)(3)(viii) of this clause. If the invoice does not comply with these 
requirements, it shall be returned within 7 days after the date the designated billing office 
received the invoice (3 days for meat, meat food products, or fish; 5 days for perishable 
agricultural commodities, edible fats or oils, and food products prepared from edible fats or oils), 
with a statement of the reasons why it is not a proper invoice. Untimely notification will be taken 
into account in computing any interest penalty owed the Contractor in the manner described in 
subparagraph (a)(5) of this clause. 

(i) Name and address of the Contractor. 

(ii) Invoice date. (The Contractor is encouraged to date invoices as close as possible to the date 
of the mailing or transmission.) 

(iii) Contract number or other authorization for supplies delivered or services performed 
(including order number and contract line item number). 

(iv) Description, quantity, unit of measure, unit price, and extended price of supplies delivered or 
services performed. 
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(v) Shipping and payment terms (e.g., shipment number and date of shipment, prompt payment 
discount terms). Bill of lading number and weight of shipment will be shown for shipments on 
NAFI bills of lading. 

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same 
as that in the contract or in a proper notice of assignment). 

(vii) Name (where practicable), title, phone number, and mailing address of person to be notified 
in the event of a defective invoice. 

(viii) Any other information or documentation required by the contract (such as evidence of 
shipment). 

(ix) While not required, the Contractor is strongly encouraged to assign an identification number 
to each invoice. 

(4) Interest penalty. An interest penalty shall be paid automatically by the designated payment 
office, without request from the Contractor, if payment is not made by the due date and the 
conditions listed in subdivisions (a)(4)(i) through (a)(4)(iii) of this clause are met, if applicable. 
However, when the due date falls on a Saturday, Sunday, or legal holiday when Federal 
Government offices are closed and Government/NAFI business is not expected to be 
conducted, payment may be made on the following business day without incurring a late 
payment interest penalty. 

(i) The designated billing office received a proper invoice. 

(ii) A receiving report or other Government/NAFI documentation authorizing payment was 
processed, and there was no disagreement over quantity, quality, or Contractor compliance with 
any contract term or condition. 

(iii) In the case of a final invoice for any balance of funds due the Contractor for supplies 
delivered or services performed, the amount was not subject to further contract settlement 
actions between the NAFI and the Contractor. 

(5) Computing penalty amount. The Government/NAFI will compute the interest penalty in 
accordance with the Office of Management and Budget prompt payment regulations at 5 CFR 
Part 1315. The Contract Disputes Act of 1978 (41 U.S.C. 601) provisions are not applicable to 
NAFIs (see Disputes Clause). 

(i) For the sole purpose of computing an interest penalty that might be due the Contractor, 
Government/NAFI acceptance shall be deemed to have occurred constructively on the 7th day 
(unless otherwise specified in this contract) after the Contractor delivered the supplies or 
performed the services in accordance with the terms and conditions of the contract, unless there 
is a disagreement over quantity, quality, or Contractor compliance with a contract provision. In 
the event that actual acceptance occurs within the constructive acceptance period, the 
determination of an interest penalty shall be based on the actual date of acceptance. The 
constructive acceptance requirement does not, however, compel Government/NAFI officials to 
accept supplies or services, perform contract administration functions, or make payment prior to 
fulfilling their responsibilities. 

(ii) The following periods of time will not be included in the determination of an interest penalty: 

(A) The period taken to notify the Contractor of defects in invoices submitted to the NAFI, but 
this may not exceed 7 days (3 days for meat, meat food products, or fish; 5 days for perishable 
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agricultural commodities, dairy products, edible fats or oils, and food products prepared from 
edible fats or oils). 

(B) The period between the defects notice and resubmission of the corrected invoice by the 
Contractor. 

(C) For incorrect electronic funds transfer (EFT) information, in accordance with the EFT clause 
of this contract. 

(iii) Interest penalties will not continue to accrue after the filing of a claim for such penalties 
under the clause Disputes, or for more than 1 year. Interest penalties of less than $1 need not 
be paid. 

(iv) Interest penalties are not required on payment delays due to disagreement between the 
NAFI and the Contractor over the payment amount or other issues involving contract 
compliance or on amounts temporarily withheld or retained in accordance with the terms of the 
contract. Claims involving disputes, and any interest that may be payable, will be resolved in 
accordance with the clause entitled Disputes. 

(6) Prompt payment discounts. The designated payment office also shall pay an interest penalty 
automatically without request from the Contractor, if a discount for prompt payment is taken 
improperly. The Government will calculate the interest penalty in accordance with the prompt 
payment regulations at 5 CFR Part 1315.7, except for the Contract Disputes Act of 1978 (41 
U.S.C. 601) provisions are not applicable to NAFIs (see Disputes Clause). 

(7) Additional interest penalty. 

(i) A penalty amount, calculated in accordance with subdivision (a)(7)(iii) of this clause, shall be 
paid in addition to the interest penalty amount if the Contractor- 

(A) Is owed an interest penalty of $1 or more; 

(B) Is not paid the interest penalty within 10 days after the date the invoice amount is paid; and 

(C) Makes a written demand to the designated payment office for additional penalty payment, in 
accordance with subdivision (a)(7)(ii) of this clause, postmarked no later than 40 days after the 
invoice amount is paid. 

(ii)(A) Contractors shall support written demands for additional penalty payments with the 
following data. No additional data shall be required. Contractors shall- 

(1) Specifically assert that late payment interest is due under a specific invoice, and request 
payment of all overdue late payment interest penalty and such additional penalty as may be 
required; 

(2) Attach a copy of the invoice on which the unpaid late payment interest was due; and 

(3) State that payment of the principal has been received, including the date of receipt. 

(B) Demands must be postmarked on or before the 40th day after payment was made, except 
that- 

(1) If the postmark is illegible or nonexistent, the demand must have been received and 
annotated with the date of receipt by the designated payment office on or before the 40th day 
after payment was made; or 
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(2) If the postmark is illegible or nonexistent and the designated payment office fails to make the 
required annotation, the demand's validity will be determined by the date the Contractor has 
placed on the demand; provided such date is no later than the 40th day after payment was 
made. 

(iii)(A) The additional penalty shall be equal to 100 percent of any original late payment interest 
penalty except 

(1) The additional penalty shall not exceed $5,000; 

(2) The additional penalty shall never be less than $25; and 

(3) No additional penalty is owed if the amount of the underlying interest penalty is less than $1. 

(B) If the interest penalty ceases to accrue in accordance with the limits stated in subdivision 
(a)(5)(iii) of this clause, the amount of the additional penalty shall be calculated on the amount 
of interest penalty that would have accrued in the absence of these limits, subject to the overall 
limits on the additional penalty specified in subdivision (a)(7)(iii)(A) of this clause. 

(C) For determining the maximum and minimum additional penalties, the test shall be the 
interest penalty due on each separate payment made for each separate contract. The maximum 
and minimum additional penalty shall not be based upon individual invoices unless the invoices 
are paid separately. Where payments are consolidated for disbursing purposes, the maximum 
and minimum additional penalty determination shall be made separately for each contract 
therein. 

(D) The additional penalty does not apply to payments regulated by other Government/NAFI 
regulations (e.g., payments under utility contracts subject to tariffs and regulation). 

(c) Overpayments. If the Contractor becomes aware of a duplicate invoice payment or that the 
Government/NAFI has otherwise overpaid on an invoice payment, the Contractor shall 

(1) Remit the overpayment amount to the payment office cited in the contract along with a 
description of the overpayment including the- 

(i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment, liquidation 
errors, date(s) of overpayment); 

(ii) Affected contract number and delivery order number if applicable; 

(iii) Affected contract line item or subline item, if applicable; and 

(iv) Contractor point of contact. 

(2) Provide a copy of the remittance and supporting documentation to the Contracting Officer. 

(End of clause) 

PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS (MAR 2020) 
BI.075 

Notwithstanding any other payment terms in this contract, the Government/NAFI will make 
invoice payments and contract financing payments under the terms and conditions specified in 
this clause. Payment shall be considered as being made on the day a check is dated or the date 
of an electronic funds transfer. All days referred to in this clause are calendar days, unless 
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otherwise specified. (However, see subparagraph (a)(3) of this clause concerning payments due 
on Saturdays, Sundays, and legal holidays.) 

(a) Invoice payments- 

(1) Due date. The due date for making invoice payments shall be- 

(i) For work or services completed by the Contractor, the later of the following two events: 

(A) The 30th day after the designated billing office has received a proper invoice from the 
Contractor (except as provided in subdivision (a)(1)(iii) of this clause). 

(B) The 30th day after Government/NAFI acceptance of the work or services completed by the 
Contractor. On a final invoice where the payment amount is subject to contract settlement 
actions (e.g., release of claims), acceptance shall be deemed to have occurred on the effective 
date of the contract settlement. 

(ii) The due date for progress payments shall be the 30th day after Government/NAFI approval 
of Contractor estimates of work or services accomplished. 

(iii) If the designated billing office fails to annotate the invoice or payment request with the actual 
date of receipt at the time of receipt, the payment due date shall be the 30th day after the date 
of the Contractor's invoice or payment request, provided a proper invoice or payment request is 
received and there is no disagreement over quantity, quality, or Contractor compliance with 
contract requirements. 

(2) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated 
billing office specified in the contract. A proper invoice must include the items listed in 
subdivisions (a)(2)(i) through (a)(2)(viii) of this clause. If the invoice does not comply with these 
requirements, it shall be returned within 7 days after the date the designated billing office 
received the invoice, with a statement of the reasons why it is not a proper invoice. Untimely 
notification will be taken into account in computing any interest penalty owed the Contractor in 
the manner described in subparagraph (a)(4) of this clause: 

(i) Name and address of the Contractor. 

(ii) Invoice date. (The Contractor is encouraged to date invoices as close as possible to the date 
of mailing or transmission.) 

(iii) Contract number or other authorization for work or services performed (including order 
number and contract line item number). 

(iv) Description of work or services performed. 

(v) Delivery and payment terms (e.g., prompt payment discount terms). 

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same 
as that in the contract or in a proper notice of assignment). 

(vii) Name (where practicable), title, phone number, and mailing address of person to be notified 
in the event of a defective invoice. 

(viii) Any other information or documentation required by the contract. 

(ix) While not required, the Contractor is strongly encouraged to assign an identification number 
to each invoice. 
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(x) Any other information or documentation required by the contract. 

(3) Interest penalty. An interest penalty shall be paid automatically by the designated payment 
office, without request from the Contractor, if payment is not made by the due date and the 
conditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable. 
However, when the due date falls on a Saturday, Sunday, or legal holiday when Federal 
Government/NAFI offices are closed and Government/NAFI business is not expected to be 
conducted, payment may be made on the following business day without incurring a late 
payment interest penalty. 

(i) The designated billing office received a proper invoice. 

(ii) A receiving report or other Government/NAFI documentation authorizing payment was 
processed and there was no disagreement over quantity, quality, Contractor compliance with 
any contract term or condition, or requested progress payment amount. 

(iii) In the case of a final invoice for any balance of funds due the Contractor for work or services 
performed, the amount was not subject to further contract settlement actions between the NAFI 
and the Contractor. 

(4) Computing penalty amount. The Government/NAFI will compute the interest penalty in 
accordance with the Office of Management and Budget prompt payment regulations at 5 CFR 
Part 1315. The Contract Disputes Act of 1978 (41 U.S.C. 601) provisions are not applicable to 
NAFIs (see Disputes Clause). 

(i) For the sole purpose of computing an interest penalty that might be due the Contractor, 
Government/NAFI acceptance or approval shall be deemed to have occurred constructively as 
shown in subdivisions (a)(4)(i)(A) and (B) of this clause. In the event that actual acceptance or 
approval occurs within the constructive acceptance or approval period, the determination of an 
interest penalty shall be based on the actual date of acceptance or approval. Constructive 
acceptance or constructive approval requirements do not apply if there is a disagreement over 
quantity, quality, Contractor compliance with a contract provision, or requested progress 
payment amounts. These requirements also do not compel Government/NAFI officials to accept 
work or services, approve Contractor estimates, perform contract administration functions, or 
make payment prior to fulfilling their responsibilities. 

(A) For work or services completed by the Contractor, Government/NAFI acceptance shall be 
deemed to have occurred constructively on the 7th day after the Contractor has completed the 
work or services in accordance with the terms and conditions of the contract. 

(B) For progress payments, Government/NAFI approval shall be deemed to have occurred on 
the 7th day after Contractor estimates have been received by the designated billing office. 

(ii) The following periods of time will not be included in the determination of an interest penalty: 

(A) The period taken to notify the Contractor of defects in invoices submitted to the NAFI, but 
this may not exceed 7 days. 

(B) The period between the defects notice and resubmission of the corrected invoice by the 
Contractor. 

(C) For incorrect electronic funds transfer (EFT) information, in accordance with the EFT clause 
of this contract. 
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(iii) Interest penalties will not continue to accrue after the filing of a claim for such penalties 
under the clause Disputes, or for more than 1 year. Interest penalties of less than $1 need not 
be paid. 

(iv) Interest penalties are not required on payment delays due to disagreement between the 
NAFI and the Contractor over the payment amount or other issues involving contract 
compliance, or on amounts temporarily withheld or retained in accordance with the terms of the 
contract. Claims involving disputes, and any interest that may be payable will be resolved in 
accordance with the clause entitled Disputes. 

(5) Prompt payment discounts. An interest penalty shall also be paid automatically by the 
designated payment office, without request from the Contractor, if a discount for prompt 
payment is taken improperly. The interest penalty will be calculated on the amount of discount 
taken for the period beginning with the first day after the end of the discount period through the 
date when the Contractor is paid. 

(6) Additional interest penalty. 

(i) A penalty amount, calculated in accordance with subdivision (a)(6)(iii) of this clause, shall be 
paid in addition to the interest penalty amount if the Contractor- 

(A) Is owed an interest penalty of $1 or more; 

(B) Is not paid the interest penalty within 10 days after the date the invoice amount is paid; and 

(C) Makes a written demand to the designated payment office for additional penalty payment, in 
accordance with subdivision (a)(6)(ii) of this clause, postmarked no later than 40 days after the 
date the invoice amount is paid. 

(ii) (A) Contractors shall support written demands for additional penalty payments with the 
following data. No additional data shall be required. Contractors shall- 

(1) Specifically assert that late payment interest is due under a specific invoice, and request 
payment of all overdue late payment interest penalty and such additional penalty as may be 
required; 

(2) Attach a copy of the invoice on which the unpaid late payment interest was due; and 

(3) State that payment of the principal has been received, including the date of receipt. 

(B) Demands must be postmarked on or before the 40th day after payment was made, except 
that- 

(1) If the postmark is illegible or nonexistent, the demand must have been received and 
annotated with the date of receipt by the designated payment office on or before the 40th day 
after payment was made; or 

(2) If the postmark is illegible or nonexistent and the designated payment office fails to make the 
required annotation, the demand's validity will be determined by the date the Contractor has 
placed on the demand; provided such date is no later than the 40th day after payment was 
made. 

(iii) The additional penalty does not apply to payments regulated by other Government/NAFI 
regulations (e.g., payments under utility contracts subject to tariffs and regulation). 
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(b) Overpayments. If the Contractor becomes aware of a duplicate invoice payment or that the 
NAFI has otherwise overpaid on an invoice payment, the Contractor shall- 

(1) Remit the overpayment amount to the payment office cited in the contract along with a 
description of the overpayment including the- 

(i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment, date(s) of 
overpayment); 

(ii) Affected contract number and delivery order number if applicable; 

(iii) Affected line item or subline item, if applicable; and 

(iv) Contractor point of contact. 

(2) Provide a copy of the remittance and supporting documentation to the Contracting Officer. 

(End of clause) 

PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (MAR 2020) BI.076 

Notwithstanding any other payment terms in this contract, the NAFI will make invoice payments 
and contract financing payments under the terms and conditions specified in this clause. 
Payment shall be considered as being made on the day a check is dated or the date of an 
electronic funds transfer. All days referred to in this clause are calendar days, unless otherwise 
specified. (However, see subparagraph (a)(3) concerning payments due on Saturdays, 
Sundays, and legal holidays.) 

(a) Invoice payments- 

(1) Types of invoice payments. For purposes of this clause, there are several types of invoice 
payments that may occur under this contract, as follows: 

(i) Progress payments, if provided for elsewhere in this contract, based on Contracting Officer 
approval of the estimated amount and value of work or services performed, including payments 
for reaching milestones in any project: 

(A) The due date for making such payments shall be 14 days after receipt of the payment 
request by the designated billing office. If the designated billing office fails to annotate the 
payment request with the actual date of receipt at the time of receipt, the payment due date 
shall be the 14th day after the date of the Contractor's payment request, provided a proper 
payment request is received and there is no disagreement over quantity, quality, or Contractor 
compliance with contract requirements. 

(B) The due date for payment of any amounts retained by the Contracting Officer in accordance 
with the clause entitled, Payments Under Fixed-Price Construction Contracts, shall be as 
specified in the contract or, if not specified, 30 days after approval for release to the Contractor 
by the Contracting Officer. 

(ii) Final payments based on completion and acceptance of all work and presentation of release 
of all claims against the NAFI arising by virtue of the contract, and payments for partial 
deliveries that have been accepted by the NAFI (e.g., each separate building, public work, or 
other division of the contract for which the price is stated separately in the contract): 

(A) The due date for making such payments shall be either the 30th day after receipt by the 
designated billing office of a proper invoice from the Contractor, or the 30th day after NAFI 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 109 

acceptance of the work or services completed by the Contractor, whichever is later. If the 
designated billing office fails to annotate the invoice with the date of actual receipt at the time of 
receipt, the invoice payment due date shall be the 30th day after the date of the Contractor's 
invoice, provided a proper invoice is received and there is no disagreement over quantity, 
quality, or Contractor compliance with contract requirements. 

(B) On a final invoice where the payment amount is subject to contract settlement actions (e.g., 
release of claims), acceptance shall be deemed to have occurred on the effective date of the 
contract settlement. 

(2) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated 
billing office specified in the contract. A proper invoice must include the items listed in 
subdivisions (a)(2)(i) through (a)(2)(ix) of this clause. If the invoice does not comply with these 
requirements, it shall be returned within 7 days after the date the designated billing office 
received the invoice, with a statement of the reasons why it is not a proper invoice. Untimely 
notification will be taken into account in computing any interest penalty owed the Contractor in 
the manner described in subparagraph (a)(4) of this clause. 

(i) Name and address of the Contractor. 

(ii) Invoice date and identification number. (The Contractor is encouraged to date invoices as 
close as possible to the date of mailing or transmission and to assign an identification number to 
each invoice.) 

(iii) Contract number or other authorization for work or services performed (including order 
number and contract line item number). 

(iv) Description of work or services performed. 

(v) Delivery and payment terms (e.g., prompt payment discount terms). 

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same 
as that in the contract or in a proper notice of assignment). 

(vii) Name (where practicable), title, phone number, and mailing address of person to be notified 
in the event of a defective invoice. 

(viii) For payments described in subdivision (a)(1)(i) of this clause, substantiation of the amounts 
requested and certification in accordance with the requirements of the clause entitled Payments 
Under Fixed-Price Construction Contracts. 

(ix) Any other information or documentation required by the contract. 

(x) Any other information or documentation required by the contract. 

(3) Interest penalty. An interest penalty shall be paid automatically by the designated payment 
office, without request from the Contractor, if payment is not made by the due date and the 
conditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable. 
However, when the due date falls on a Saturday, Sunday, or legal holiday when Federal 
Government offices are closed and Government/NAFI business is not expected to be 
conducted, payment may be made on the following business day without incurring a late 
payment interest penalty. 

(i) The designated billing office received a proper invoice. 
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(ii) A receiving report or other Government/NAFI documentation authorizing payment was 
processed and there was no disagreement over quantity, quality, Contractor compliance with 
any contract term or condition, or requested progress payment amount. 

(iii) In the case of a final invoice for any balance of funds due the Contractor for work or services 
performed, the amount was not subject to further contract settlement actions between the NAFI 
and the Contractor. 

(4) Computing penalty amount. The Government/NAFI will compute the interest penalty in 
accordance with the Office of Management and Budget prompt payment regulations at 5 CFR 
Part 1315. The Contract Disputes Act of 1978 (41 U.S.C. 601) provisions are not applicable to 
NAFIs (see Disputes Clause). 

(i) For the sole purpose of computing an interest penalty that might be due the Contractor for 
payments described in subdivision (a)(1)(ii) of this clause, Government/NAFI acceptance or 
approval shall be deemed to have occurred constructively on the 7th day after the Contractor 
has completed the work or services in accordance with the terms and conditions of the contract. 
In the event that actual acceptance or approval occurs within the constructive acceptance or 
approval period, the determination of an interest penalty shall be based on the actual date of 
acceptance or approval. Constructive acceptance or constructive approval requirements do not 
apply if there is a disagreement over quantity, quality, or Contractor compliance with a contract 
provision. These requirements also do not compel Government/NAFI officials to accept work or 
services, approve Contractor estimates, perform contract administration functions, or make 
payment prior to fulfilling their responsibilities. 

(ii) The following periods of time will not be included in the determination of an interest penalty: 

(A) The period taken to notify the Contractor of defects in invoices submitted to the NAFI, but 
this may not exceed 7 days. 

(B) The period between the defects notice and resubmission of the corrected invoice by the 
Contractor. 

(C) For incorrect electronic funds transfer (EFT) information, in accordance with the EFT clause 
of this contract. 

(iii) Interest penalties will not continue to accrue after the filing of a claim for such penalties 
under the clause entitled, Disputes, or for more than 1 year. Interest penalties of less than $1 
need not be paid. 

(iv) Interest penalties are not required on payment delays due to disagreement between the 
NAFI and the Contractor over the payment amount or other issues involving contract 
compliance, or on amounts temporarily withheld or retained in accordance with the terms of the 
contract. Claims involving disputes, and any interest that may be payable, will be resolved in 
accordance with the clause entitled, Disputes. 

(5) Prompt payment discounts. An interest penalty also shall be paid automatically by the 
designated payment office, without request from the Contractor, if a discount for prompt 
payment is taken improperly. The interest penalty will be calculated on the amount of discount 
taken for the period beginning with the first day after the end of the discount period through the 
date when the Contractor is paid. 

(6) Additional interest penalty. 
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(i) A penalty amount, calculated in accordance with subdivision (a)(6)(iii) of this clause, shall be 
paid in addition to the interest penalty amount if the Contractor- 

(A) Is owed an interest penalty of $1 or more; 

(B) Is not paid the interest penalty within 10 days after the date the invoice amount is paid; and 

(C) Makes a written demand to the designated payment office for additional penalty payment, in 
accordance with subdivision (a)(6)(ii) of this clause, postmarked not later than 40 days after the 
date the invoice amount is paid. 

(ii)(A) Contractors shall support written demands for additional penalty payments with the 
following data. No additional data shall be required. Contractors shall- 

(1) Specifically assert that late payment interest is due under a specific invoice, and request 
payment of all overdue late payment interest penalty and such additional penalty as may be 
required; 

(2) Attach a copy of the invoice on which the unpaid late payment interest was due; and 

(3) State that payment of the principal has been received, including the date of receipt. 

(B) Demands must be postmarked on or before the 40th day after payment was made, except 
that- 

(1) If the postmark is illegible or nonexistent, the demand must have been received and 
annotated with the date of receipt by the designated payment office on or before the 40th day 
after payment was made; or 

(2) If the postmark is illegible or nonexistent and the designated payment office fails to make the 
required annotation, the demand's validity will be determined by the date the Contractor has 
placed on the demand; provided such date is no later than the 40th day after payment was 
made. 

(iii)(A) The additional penalty does not apply to payments regulated by other NAFI regulations 
(e.g., payments under utility contracts subject to tariffs and regulation) 

(b) Subcontract clause requirements. The Contractor shall include in each subcontract for 
property or services (including a material supplier) for the purpose of performing this contract 
the following: 

(1) Prompt payment for subcontractors. A payment clause that obligates the Contractor to pay 
the subcontractor for satisfactory performance under its subcontract not later than 7 days from 
receipt of payment out of such amounts as are paid to the Contractor under this contract. 

(2) Interest for subcontractors. An interest penalty clause that obligates the Contractor to pay to 
the subcontractor an interest penalty for each payment not made in accordance with the 
payment clause- 

(i) For the period beginning on the day after the required payment date and ending on the date 
on which payment of the amount due is made; and 

(ii) Computed at the rate of interest established by the Secretary of the Treasury, and published 
in the Federal Register, for interest payments under section 12 of the Contract Disputes Act of 
1978 (41 U.S.C. 611) (otherwise CDA does not apply to this contract) in effect at the time the 
Contractor accrues the obligation to pay an interest penalty. 
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(3) Subcontractor clause flowdown. A clause requiring each subcontractor to include a payment 
clause and an interest penalty clause conforming to the standards set forth in subparagraphs 
(c)(1) and (c)(2) of this clause in each of its subcontracts, and to require each of its 
subcontractors to include such clauses in their subcontracts with each lower-tier subcontractor 
or supplier. 

(d) Subcontract clause interpretation. The clauses required by paragraph (c) of this clause shall 
not be construed to impair the right of the Contractor or a subcontractor at any tier to negotiate, 
and to include in their subcontract, provisions that- 

(1) Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a 
specified percentage of each progress payment otherwise due to a subcontractor for 
satisfactory performance under the subcontract without incurring any obligation to pay a late 
payment interest penalty, in accordance with terms and conditions agreed to by the parties to 
the subcontract, giving such recognition as the parties deem appropriate to the ability of a 
subcontractor to furnish a performance bond and a payment bond; 

(2) Withholding permitted. Permit the Contractor or subcontractor to make a determination that 
part or all of the subcontractor's request for payment may be withheld in accordance with the 
subcontract agreement; and 

(3) Withholding requirements. Permit such withholding without incurring any obligation to pay a 
late payment penalty if- 

(i) A notice conforming to the standards of paragraph (g) of this clause previously has been 
furnished to the subcontractor; and 

(ii) A copy of any notice issued by a Contractor pursuant to subdivision (d)(3)(i) of this clause 
has been furnished to the Contracting Officer. 

(e) Subcontractor withholding procedures. If a Contractor, after making a request for payment to 
the NAFI but before making a payment to a subcontractor for the subcontractor's performance 
covered by the payment request, discovers that all or a portion of the payment otherwise due 
such subcontractor is subject to withholding from the subcontractor in accordance with the 
subcontract agreement, then the Contractor shall- 

(1) Subcontractor notice. Furnish to the subcontractor a notice conforming to the standards of 
paragraph (g) of this clause as soon as practicable upon ascertaining the cause giving rise to a 
withholding, but prior to the due date for subcontractor payment; 

(2) Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy 
of the notice furnished to the subcontractor pursuant to subparagraph (e)(1) of this clause; 

(3) Subcontractor progress payment reduction. Reduce the subcontractor's progress payment 
by an amount not to exceed the amount specified in the notice of withholding furnished under 
subparagraph (e)(1) of this clause; 

(4) Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the 
correction of the identified subcontract performance deficiency, and- 

(i) Make such payment within- 

(A) Seven days after correction of the identified subcontract performance deficiency (unless the 
funds therefor must be recovered from the NAFI because of a reduction under subdivision 
(e)(5)(i)) of this clause; or 
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(B) Seven days after the Contractor recovers such funds from the NAFI; or 

(ii) Incur an obligation to pay a late payment interest penalty computed at the rate of interest 
established by the Secretary of the Treasury, and published in the Federal Register, for interest 
payments under section 12 of the Contracts Disputes Act of 1978 (41 U.S.C. 611)(otherwise the 
CDA of 1978 does not apply to this contract) in effect at the time the Contractor accrues the 
obligation to pay an interest penalty; 

(5) Notice to Contracting Officer. Notify the Contracting Officer upon- 

(i) Reduction of the amount of any subsequent certified application for payment; or 

(ii) Payment to the subcontractor of any withheld amounts of a progress payment, specifying- 

(A) The amounts withheld under subparagraph (e)(1) of this clause; and 

(B) The dates that such withholding began and ended; and 

(6) Interest to NAFI. Be obligated to pay to the NAFI an amount equal to interest on the withheld 
payments (computed in the manner provided in 31 U.S.C. 3903(c)(1)), from the 8th day after 
receipt of the withheld amounts from the NAFI until- 

(i) The day the identified subcontractor performance deficiency is corrected; or 

(ii) The date that any subsequent payment is reduced under subdivision (e)(5)(i) of this clause. 

(f) Third-party deficiency reports -  

(1) Withholding from subcontractor. If a Contractor, after making payment to a first-tier 
subcontractor, receives from a supplier or subcontractor of the first-tier subcontractor (hereafter 
referred to as a "second-tier subcontractor") a written notice in accordance with 40 U.S.C. 3133, 
(otherwise CDA of 1978 does not apply to this contract) asserting a deficiency in such first-tier 
subcontractor's performance under the contract for which the Contractor may be ultimately 
liable, and the Contractor determines that all or a portion of future payments otherwise due such 
first-tier subcontractor is subject to withholding in accordance with the subcontract agreement, 
the Contractor may, without incurring an obligation to pay an interest penalty under 
subparagraph (e)(6) of this clause- 

(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of 
this clause as soon as practicable upon making such determination; and 

(ii) Withhold from the first-tier subcontractor's next available progress payment or payments an 
amount not to exceed the amount specified in the notice of withholding furnished under 
subdivision (f)(1)(i) of this clause. 

(2) Subsequent payment or interest charge. As soon as practicable, but not later than 7 days 
after receipt of satisfactory written notification that the identified subcontract performance 
deficiency has been corrected, the Contractor shall- 

(i) Pay the amount withheld under subdivision (f)(1)(ii) of this clause to such first-tier 
subcontractor; or 

(ii) Incur an obligation to pay a late payment interest penalty to such first-tier subcontractor 
computed at the rate of interest established by the Secretary of the Treasury, and published in 
the Federal Register, for interest payments under 41 U.S.C. 7109 (otherwise CDA of 1978 does 
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not apply to this contract) in effect at the time the Contractor accrues the obligation to pay an 
interest penalty. 

(g) Written notice of subcontractor withholding. A written notice of any withholding shall be 
issued to a subcontractor (with a copy to the Contracting Officer of any such notice issued by 
the Contractor), specifying- 

(1) The amount to be withheld; 

(2) The specific causes for the withholding under the terms of the subcontract; and 

(3) The remedial actions to be taken by the subcontractor in order to receive payment of the 
amounts withheld. 

(h) Subcontractor payment entitlement. The Contractor may not request payment from the NAFI 
of any amount withheld or retained in accordance with paragraph (d) of this clause until such 
time as the Contractor has determined and certified to the Contracting Officer that the 
subcontractor is entitled to the payment of such amount. 

(i) Prime-subcontractor disputes. A dispute between the Contractor and subcontractor relating to 
the amount or entitlement of a subcontractor to a payment or a late payment interest penalty 
under a clause included in the subcontract pursuant to paragraph (c) of this clause does not 
constitute a dispute to which the NAFI is a party. The NAFI may not be interpleaded in any 
judicial or administrative proceeding involving such a dispute. 

(j) Preservation of prime-subcontractor rights. Except as provided in paragraph (i) of this clause, 
this clause shall not limit or impair any contractual, administrative, or judicial remedies otherwise 
available to the Contractor or a subcontractor in the event of a dispute involving late payment or 
nonpayment by the Contractor or deficient subcontract performance or nonperformance by a 
subcontractor. 

(k) Non-recourse for prime contractor interest penalty. The Contractor's obligation to pay an 
interest penalty to a subcontractor pursuant to the clauses included in a subcontract under 
paragraph (c) of this clause shall not be construed to be an obligation of the NAFI for such 
interest penalty. A cost-reimbursement claim may not include any amount for reimbursement of 
such interest penalty. 

(l) Overpayments. If the Contractor becomes aware of a duplicate invoice payment or that the 
NAFI has otherwise overpaid on an invoice payment, the Contractor shall- 

(1) Remit the overpayment amount to the payment office cited in the contract along with a 
description of the overpayment including the- 

(i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment, liquidation 
errors, date(s) of overpayment); 

(ii) Affected contract number and delivery order number if applicable; 

(iii) Affected line item or subline item, if applicable; and 

(iv) Contractor point of contact. 

(2) Provide a copy of the remittance and supporting documentation to the Contracting Officer. 

(End of clause) 
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MANDATORY INFORMATION FOR ELECTRONIC FUNDS TRANSFER (MAR 2020) BI.077 

(a) Method of payment. (1) All payments by the NAFI under this contract shall be made by 
electronic funds transfer (EFT), except as provided in paragraph (a)(2) of this clause. 

(2) In the event the NAFI is unable to release one or more payments by EFT, the Contractor 
agrees to either- 

(i) Accept payment by check or some other mutually agreeable method of payment; or 

(ii) Request the NAFI to extend payment due dates until such time as the NAFI makes payment 
by EFT (but see paragraph (d) of this clause). 

(b) Mandatory submission of Contractor's EFT information. (1) The Contractor is required to 
provide the NAFI with the information required to make payment by EFT (see paragraph (j) of 
this clause). The Contractor shall provide this information directly to the office designated in this 
contract to receive that information (hereafter: "designated office") no later than 30 days prior to 
submission of the first request for payment. If not otherwise specified in this contract, the 
payment office is the designated office for receipt of the Contractor's EFT information. If more 
than one designated office is named for the contract, the Contractor shall provide a separate 
notice to each office. In the event that the EFT information changes, the Contractor shall be 
responsible for providing the updated information to the designated office(s). 

(2) If the Contractor provides EFT information applicable to multiple contracts, the Contractor 
shall specifically state the applicability of this EFT information in terms acceptable to the 
designated office. However, EFT information supplied to a designated office shall be applicable 
only to contracts that identify that designated office as the office to receive EFT information for 
that contract. 

(c) Mechanisms for EFT payment. The NAFI may make payment by EFT through the 
Automated Clearing House (ACH) network, subject to the rules of the National Automated 
Clearing House Association. 

(d) Suspension of payment. 

(1) The NAFI is not required to make any payment under this contract until after receipt, by the 
designated office, of the correct EFT payment information from the Contractor. Until receipt of 
the correct EFT information, any invoice or contract financing request shall be deemed not to be 
a proper invoice for the purpose of prompt payment under this contract. The prompt payment 
terms of the contract regarding notice of an improper invoice and delays in accrual of interest 
penalties apply. 

(2) If the EFT information changes, the NAFI shall begin using the new information no later than 
30 days after receipt by the designated office. However, the Contractor may request that no 
further payments be made until the payment office implements the updated EFT information. If 
such suspension would result in a late payment under the prompt payment terms of this 
contract, the Contractor's request for suspension shall extend the due date for payment by the 
number of days of the suspension. 

(e) Liability for uncompleted or erroneous transfers. 

(1) If an uncompleted or erroneous transfer occurs because the NAFI used the Contractor's EFT 
information incorrectly, the NAFI remains responsible for- 

(i) Making a correct payment; 
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(ii) Paying any prompt payment penalty due; and 

(iii) Recovering any erroneously directed funds. 

(2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT information 
was incorrect, or was revised within 30 days of NAFI release of the EFT payment transaction 
instruction to the designated payment office and- 

(i) If the funds are no longer under the control of the payment office, the NAFI is deemed to 
have made payment and the Contractor is responsible for recovery of any erroneously directed 
funds; or 

(ii) If the funds remain under the control of the payment office, the NAFI shall not make payment 
and the provisions of paragraph (d) shall apply. 

(f) EFT and prompt payment. A payment shall be deemed to have been made in a timely 
manner in accordance with the prompt payment terms of this contract if the date specified for 
settlement of the payment is on or before the prompt payment due date. 

(g) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as 
provided for in the assignment of claims terms of this contract, the Contractor shall require as a 
condition of any such assignment, that the assignee shall provide the EFT information required 
by paragraph (j) of this clause to the designated office, and shall be paid by EFT in accordance 
with the terms of this clause. In all respects, the requirements of this clause shall apply to the 
assignee as if it were the Contractor. EFT information that shows the ultimate recipient of the 
transfer to be other than the Contractor, in the absence of a proper assignment of claims 
acceptable to the NAFI, is incorrect EFT information within the meaning of paragraph (d) of this 
clause. 

(h) Liability for change of EFT information by financial agent. The NAFI is not liable for errors 
resulting from changes to EFT information provided by the Contractor's financial agent. 

(i) Payment information. The payment or disbursing office shall forward to the Contractor 
available payment information that is suitable for transmission as of the date of release of the 
EFT instruction. The NAFI may request the Contractor to designate a desired format and 
method(s) for delivery of payment information from a list of formats and methods the payment 
office is capable of executing. However, the NAFI does not guarantee that any particular format 
or method of delivery is available at any particular payment office and retains the latitude to use 
the format and delivery method most convenient to the NAFI. If the NAFI makes payment by 
check in accordance with paragraph (a) of this clause, the NAFI shall mail the payment 
information to the remittance address in the contract. 

(j) EFT information. The Contractor shall provide the following information to the designated 
payment office. The Contractor may supply this data for this or multiple contracts (see 
paragraph (b) of this clause). The Contractor shall designate a single financial agent per 
contract capable of receiving and processing the EFT information using the EFT methods 
described in paragraph (c) of this clause. 

(1) The contract number (or other procurement identification number). 

(2) The Contractor's name and remittance address, as stated in the contract(s). 

(3) The signature (manual or electronic, as appropriate), title, and telephone number of the 
Contractor official authorized to provide this information. 
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(4) The name, address, and 9-digit Routing Transit Number of the Contractor's financial agent. 

(5) The Contractor's account number and the type of account (checking, saving, or lockbox). 

(6) If applicable, the Fedwire Transfer System telegraphic abbreviation of the Contractor's 
financial agent. 

(7) If applicable, the Contractor shall also provide the name, address, telegraphic abbreviation, 
and 9-digit Routing Transit Number of the correspondent financial institution receiving the wire 
transfer payment if the Contractor's financial agent is not directly on-line to the Fedwire Transfer 
System; and, therefore, not the receiver of the wire transfer payment. 

(End of clause) 

PAYMENT BY THIRD PARTY (MAR 2020) BI.078 

(a) General. The Contractor agrees to accept payments due under this contract, through 
payment by a third party in lieu of payment directly from the NAFI, in accordance with the terms 
of this clause. The third party and, if applicable, the particular Government-wide commercial 
purchase card to be used are identified elsewhere in this contract. 

(b) Contractor payment request. In accordance with the clauses of this contract that authorize 
the Contractor to submit invoices, contract financing requests, or as provided in other clauses 
providing for payment to the Contractor, the Contractor shall make such payment requests 
through a charge to the NAFI account with the third party, at the time and for the amount due in 
accordance with the terms of this contract. 

(c) Payment. The Contractor and the third party shall agree that all payments due under this 
contract shall be made upon submittal of payment requests to the third party in accordance with 
the terms and conditions of an agreement between the Contractor, the Contractor's financial 
agent (if any), and the third party and its agents (if any). No payment shall be due the Contractor 
until such agreement is made. Payments made or due by the third party under this clause are 
not payments made by the NAFI and are not subject to the Prompt Payment Act or any 
implementation thereof in this contract. 

(d) Documentation. Documentation of each charge against the NAFI's account shall be provided 
to the Contracting Officer upon request. 

(e) Assignment of claims. Notwithstanding any other provision of this contract, if any payment is 
made under this clause, then no payment under this contract shall be assigned under the 
provisions of the assignment of claims terms of this contract or the Assignment of Claims Act of 
1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 6305. 

(f) Other payment terms. The other payment terms of this contract shall govern the content and 
submission of payment requests. If any clause requires information or documents in or with the 
payment request, which is not provided in the third party agreement referenced in paragraph (c) 
of this clause, the Contractor shall obtain instructions from the Contracting Officer before 
submitting such a payment request. 

(End of clause) 

DISPUTES (NOV 2004) BI.079 

(a) This contract is subject to the rules and regulations promulgated by the Secretary of Defense 
and Secretary of the Army for NAF contracting. 
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(b) The contract is not subject to the Contract Disputes Act of 1978 (41 U.S.C. 60I-613).  

(c) All disputes arising under or relating to this contract shall be resolved under this clause. 

(d) "Claims," as used in this clause, means a written demand or written assertion by one of the 
contracting parties seeking, as a matter of right, the payment of money in a sum certain, the 
adjustment or interpretation of contract forms, or other relief arising under or relating to this 
contract. A claim arising under a contract, unlike a claim relating to that contract, is a claim that 
can be resolved under a contract clause that provides for the relief sought by the claimant. A 
voucher, invoice, or other routine request for payment that is not in dispute when submitted is 
not a claim under this clause. The submission may be converted to a claim under this clause, by 
complying with the submission requirements of this clause. if it is disputed either as to liability or 
amount or is not acted upon in a reasonable time. 

(e) (1) A claim by the Contractor shall be made in writing and submitted to the Contracting 
Officer for a written decision. A claim by the NAFI against the Contractor shall be subject to a 
written decision by the Contracting Officer. 

(2) For Contractor claims exceeding $100,000, the Contractor shall submit with the claim a 
certification that- 

(i) The claim is made in good faith; 

(ii) Supporting data are accurate and complete to the best of the Contractor's knowledge and 
belief; and 

(iii) The amount requested accurately reflects the contract adjustment for which the contractor 
believes the NAFI is liable. 

(3) (i) If the Contractor is an individual, the certification shall be executed by that individual. 

(ii) If the Contractor is not an individual, the certification shall be executed by- 

(A) A senior company official in charge at the Contractor's plant or location involved, or 

(B) An officer or general partner of the Contractor having overall responsibility for the conduct of 
the Contractor's affairs. 

(f) For contract claims of $100,000 or less, the Contracting Officer must, if requested in writing 
by the Contractor, render a decision within 60 days of the request. For Contractor-certified 
claims over $100,000, the Contracting Officer must, within 60 days, decide the claim or notify 
the Contractor of the date by which the decision will be made. 

(g) The Contracting Officer's decision shall be final unless the contractor appeals as provided in 
paragraph (h) of this clause. 

(h) The Contracting Officer's decision on claims may be appealed by submitting a written appeal 
to the Armed Services Board of Contract Appeals within 90 days of receipt of the Contracting 
Officer's final decision. Decisions of the Armed Services Board of Contract Appeals are final and 
are not subject to further appeal. 

(i) The Contractor shall proceed diligently with performance of this contract, pending final 
resolution of any request for relief, claim, appeal, or action arising under the contract, and 
comply with any decision of the Contracting Officer. 

(End of clause) 
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PROHIBITION ON CONTRACTING FOR HARDWARE, SOFTWARE, AND SERVICES 
DEVELOPED OR PROVIDED BY KASPERSKY LAB AND OTHER COVERED ENTITIES 
(APR 2023) BI.080 

(a) Definitions. As used in this clause— 
 
“Covered article” means any hardware, software, or service that– 
 
(1) Is developed or provided by a covered entity; 
 
(2) Includes any hardware, software, or service developed or provided in whole or in part by a 
covered entity; or 
 
(3) Contains components using any hardware or software developed in whole or in part by a 
covered entity. 
 
“Covered entity” means– 
 
(1) Kaspersky Lab; 
 
(2) Any successor entity to Kaspersky Lab; 
 
(3) Any entity that controls, is controlled by, or is under common control with Kaspersky Lab; or 
 
(4) Any entity of which Kaspersky Lab has a majority ownership. 
 
(b) Prohibition. Section 1634 of Division A of the National Defense Authorization Act for Fiscal 
Year 2018 (Pub. L. 115-91) prohibits NAF/Government use of any covered article. The 
Contractor is prohibited from— 
 
(1) Providing any covered article that the NAFI/Government will use on or after October 1, 2018; 
and 
 
(2) Using any covered article on or after October 1, 2018, in the development of data or 
deliverables first produced in the performance of the contract. 
 
(c) Reporting requirement. 
 
(1) In the event the Contractor identifies a covered article provided to the NAFI during contract 
performance, or the Contractor is notified of such by a subcontractor at any tier or any other 
source, the Contractor shall report, in writing, to the Contracting Officer or, in the case of the 
Department of Defense, to the website at https://dibnet.dod.mil. For indefinite delivery contracts, 
the Contractor shall report to the Contracting Officer for the indefinite delivery contract and the 
Contracting Officer(s) for any affected order or, in the case of the Department of Defense, 
identify both the indefinite delivery contract and any affected orders in the report provided at 
https://dibnet.dod.mil. 
 
(2) The Contractor shall report the following information pursuant to paragraph (c)(1) of this 
clause: 
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(i) Within 1 business day from the date of such identification or notification: the contract number; 
the order number(s), if applicable; supplier name; brand; model number (Original Equipment 
Manufacturer (OEM) number, manufacturer part number, or wholesaler number); item 
description; and any readily available information about mitigation actions undertaken or 
recommended. 
 
(ii) Within 10 business days of submitting the report pursuant to paragraph (c)(1) of this clause: 
any further available information about mitigation actions undertaken or recommended. In 
addition, the Contractor shall describe the efforts it undertook to prevent use or submission of a 
covered article, any reasons that led to the use or submission of the covered article, and any 
additional efforts that will be incorporated to prevent future use or submission of covered 
articles. 
 
(d) Subcontracts. The Contractor shall insert the substance of this clause, including this 
paragraph (d), in all subcontracts including subcontracts for the acquisition of commercial 
products or commercial services. 
 
(End of clause) 

DIFFERING SITE CONDITIONS (NOV 2004) BI.081 

(a) The contractor shall promptly, and before the conditions are disturbed, give a written notice 
to the Contracting Officer of (1) subsurface or latent physical conditions at the site which differ 
materially from those indicated in this contract, or (2) unknown physical conditions at the site, of 
an unusual nature, which differ materially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided for in this contract. 

(b) The Contracting Officer shall investigate the site conditions, promptly after receiving the 
notice. If the conditions do materially so differ and cause an increase or decrease in the 
Contractor's cost of, or the time required for, performance of any part of the work under this 
contract, whether or not changed as a result of the conditions, an equitable adjustment shall be 
made under this clause and the contract modified in writing accordingly. 

(c) No request by the Contractor for an equitable adjustment to the contract under this clause 
shall be allowed, unless the Contractor has given the written notice required; provided, that the 
time prescribed in (a) above for giving written notice may be extended by the Contracting 
Officer. 

(d) No request by the Contractor for an equitable adjustment to the contract for differing site 
conditions shall be allowed if made after final payment under this contract. 

(End of clause) 

SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK (NOV 2005) BI.082 

(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the 
nature and location of work, and that it has investigated and satisfied itself as to the general and 
local conditions which can affect the work, or its cost, including but not limited to (1) conditions 
bearing upon transportation, disposal, handling, and storage of materials; (2) the availability of 
labor, water, electric power, and roads; (3) uncertainties of weather, river stages, tides or similar 
physical conditions at the site; (4) the conformation and conditions of the ground; and (5) the 
character of equipment and facilities needed preliminary to and during work performance. The 
Contractor also acknowledges that it has satisfied itself as to the character, quality and quantity 
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of surface and subsurface materials or obstacles to be encountered insofar as this information is 
reasonably ascertainable from an inspection of the site, including all exploratory work done by 
the NAFI, as well as from drawings and specifications made a part of this contract. Any failure of 
the Contractor to take the actions described and acknowledged in this paragraph will not relieve 
the Contractor from responsibility for estimating properly the difficulty and cost of successfully 
performing the work, or for proceeding to successfully perform the work without additional 
expense to the NAFI. 

(b) The NAFI assumes no responsibility for any conclusions or interpretations made by the 
Contractor based on the information made available by the NAFI. Nor does the NAFI assume 
responsibility for any understanding reached or representation made concerning conditions, 
which can affect the work by any of its officers, employees, or agents before the execution of 
this contract, unless that understanding or representation is expressly stated in this contract.  

(End of clause) 

MATERIAL AND WORKMANSHIP (NOV 2004) BI.083 

(a) All equipment, material, and articles incorporated into the work covered by this contract shall 
be new and of the most suitable grade for the purpose intended, unless otherwise specifically 
provided in this contract. References in the specifications to equipment, material, articles, or 
patented processes by trade name, make, or catalog number, shall be regarded as establishing 
a standard of quality and shall not be construed as limiting competition. The Contractor may, at 
its option, use any equipment, material, articles, or processes that, in the judgment of the 
Contracting Officer, is equal to that named in the specifications, unless otherwise specifically 
provided in this contract. 

(b) The Contractor shall obtain the Contracting Officer's approval of the machinery and 
mechanical and other equipment to be incorporated into the work. When requesting approval, 
the contractor shall furnish to the Contracting Officer the name of the manufacturer, the model 
number, and other information concerning the performance, capacity, nature, and rating of the 
machinery and mechanical and other equipment. When required by this contract or by the 
Contracting Officer, the Contractor shall also obtain the Contracting Officer's approval of the 
material or articles that the Contractor contemplates incorporating in the work. When requesting 
approval, the Contractor shall provide full information concerning the material or articles. When 
directed to do so, the Contractor shall submit samples for approval at the Contractor's expense, 
with all shipping charges prepaid. Machinery, equipment, material, and articles that do not have 
the required approval shall be installed or used at the risk of subsequent rejection. 

(End of clause) 

SUPERINTENDENCE BY THE CONTRACTOR (NOV 2004) BI.084 

At all times during the performance of this contract and until the work is completed and 
accepted, the Contractor shall directly superintend the work or assign and have on the work a 
competent superintendent who is satisfactory to the Contracting Officer and has authority to act 
for the Contractor. 

(End of clause) 
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PERMITS AND RESPONSIBILITIES (NOV 2004) BI.085 

The Contractor shall, without additional expense to the NAFI, be responsible for obtaining any 
necessary licenses and permits, and for complying with any Federal, State, and municipal laws, 
codes and regulations applicable to the performance of the work. The Contractor shall also be 
responsible for all damages to persons or property that occur as a result of the Contractor's fault 
or negligence, and shall take proper safety and health precautions to protect the work, the 
workers, the public, and property of others. The Contractor shall also be responsible for all 
materials delivered and work performed until completion and acceptance of the entire work, 
except for any completed unit of work, which may have been accepted under the contract. 

(End of clause) 

OTHER CONTRACTS (NOV 2004) BI.086 

The NAFI or the Government may undertake or award other contracts for additional work at or 
near the site of the work under this contract. The Contractor shall fully cooperate with the other 
contractors and with NAFI and Government employees and shall carefully adapt scheduling and 
performing the work under this contract to accommodate the additional work, heeding any 
direction that may be provided by the Contracting Officer. The Contractor shall not commit or 
permit any act that will interfere with the performance of work by any other contractor or by NAFI 
or Government employees. 

(End of clause) 

PROTECTION OF EXISTING VEGETATION, STRUCTURES, EQUIPMENT, UTILITIES, AND 
IMPROVEMENTS (NOV 2004) BI.087 

(a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as 
trees, shrubs, and grass) on or adjacent to the work site, which are not to be removed and 
which do not unreasonably interfere with the work required under this contract. The Contractor 
shall only remove trees when specifically authorized to do so, and shall avoid damaging 
vegetation that will remain in place. If any limbs or branches of trees are broken during contract 
performance, or by the careless operation of equipment, or by workmen, the Contractor shall 
trim those limbs or branches with a clean cut and paint the cut with a tree-pruning compound as 
directed by the Contracting Officer. 

(b) The Contractor shall protect from damage all existing improvements and utilities (1) at or 
near the work site, and (2) on adjacent property of a third party, the locations of which are made 
known to or should be known by the Contractor. The Contractor shall repair any damage to 
those facilities, including those that are the property of a third party, resulting from failure to 
comply with the requirements of this contract or failure to exercise reasonable care in 
performing the work. If the Contractor fails or refuses to repair the damage promptly, the 
Contracting Officer may have the necessary work performed and charge the cost to the 
Contractor. 

(End of clause) 

OPERATIONS AND STORAGE AREAS (NOV 2004) BI.088 

(a) The Contractor shall confine all operations (including storage of materials) on NAFI or 
Government premises to areas authorized or approved by the Contracting Officer. The 
Contractor shall hold and save the Government and the NAFI, its officers, employees, and 
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agents, free and harmless from liability of any nature occasioned by the Contractor's 
performance. 

(b) Temporary buildings (e.g., storage sheds, shops, offices,) and utilities may be erected by the 
Contractor only with the approval of the Contracting Officer, and shall be built with labor and 
materials furnished by the Contractor without expense to the NAFI. The temporary buildings and 
utilities shall remain the property of the Contractor and shall be removed by the contractor at the 
contractor's expense upon completion of the work. With the written consent of the Contracting 
Officer, the buildings and utilities may be abandoned and need not be removed. 

(c) The Contractor shall, under regulations prescribed by the Contracting Officer, use only 
established roadways, or use temporary roadways constructed by the Contractor when and as 
authorized by the Contracting Officer. When materials are transported in prosecuting the work, 
vehicles shall not be loaded beyond the loading capacity recommended by the manufacturer of 
the vehicle or prescribed by any Federal, State, or local law or regulation. When it is necessary 
to cross curbs or sidewalks, the Contractor shall protect them from damage. The Contractor 
shall repair or pay for the repair of any damaged curbs, sidewalks, or roads. 

(End of clause) 

USE AND POSSESSION PRIOR TO COMPLETION (NOV 2004) BI.089 

(a) The NAFI or the Government shall have the right to take possession of any completed or 
partially completed part of the work. Before taking possession of or using any work, the 
Contracting Officer shall furnish the Contractor a list of items of work remaining to be performed 
or corrected on these portions of the work that the NAFI or the Government intends to take 
possession of or use. However, failure of the Contracting Officer to list any item of work shall not 
relieve the Contractor of responsibility for complying with the terms of the contract. The NAFI's 
or the Government's possession or use shall not be deemed an acceptance of any work under 
the contract. 

(b) While the NAFI or the Government has such possession or use, the Contractor shall be 
relieved of the responsibility for the loss of or damage to the work resulting from the NAFI's or 
the Government's possession or use, notwithstanding the terms of the clause in this contract 
entitled "Permits and Responsibilities." If prior possession or use by the NAFI or the 
Government delays the progress of the work or causes additional expense to the Contractor, an 
equitable adjustment shall be made in the contract price or the time of completion, and the 
contract shall be modified in writing accordingly. 

(End of clause) 

CLEANING UP (NOV 2004) BI.090 

The Contractor shall at all times keep the work area, including storage areas, free from 
accumulations of waste materials. Before completing the work, the Contractor shall remove from 
the work and premises any rubbish, tools, scaffolding, equipment, and materials that are not the 
property of the NAFI or the Government. Upon completing the work, the Contractor shall leave 
the work area in a clean, neat, and orderly condition satisfactory to the Contracting Officer. 

(End of clause) 
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ACCIDENT PREVENTION, FIRE PROTECTION AND SANITATION (NOV 2005) BI.091 

If this contract is performed in whole or in part on premises owned or under the control of the 
United States Government and/or the NAFI, the Contractor shall conform to all safety 
regulations and requirements concerning such premises in effect at any time during the 
performance of the contract and take all necessary steps and precautions to prevent accidents, 
implement fire protections and conduct sanitation. 

(End of clause) 

AVAILABILITY AND USE OF UTILITY SERVICES (MAR 2020) BI.092 

(a) The Government/NAFI shall make all reasonably required amounts of utilities available to 
the Contractor from existing outlets and supplies, as specified in the contract. Unless otherwise 
provided in the contract, the amount of each utility service consumed shall be charged to or paid 
for by the Contractor at prevailing rates charged to the Government/NAFI or, where the 
Government/NAFI, at reasonable rates determined by the Contracting Officer, produces the 
utility. The Contractor shall carefully conserve any utilities furnished without charge. 

(b) The Contractor, at its expense and in a workmanlike manner satisfactory to the Contracting 
Officer, shall install and maintain all necessary temporary connections and distribution lines, and 
all meters required to measure the amount of each utility used for the purpose of determining 
charges. 

(c) Before final acceptance of the work by the Government/NAFI, the Contractor shall remove all 
the temporary connections, distribution lines, meters, and associated paraphernalia, unless 
otherwise directed in writing by the contracting officer. 

(d) Contractor and Contractor's employees will comply with the NAFI energy conservation 
programs. Contractor furnished equipment requiring utility hookup shall comply with the NAFI 
conservation policy, meet or exceed Energy Star and/or other applicable standards; contractor 
shall replace any non-compliant equipment with acceptable equipment at contractor's expense. 

(End of clause) 

SCHEDULES FOR CONSTRUCTION CONTRACTS (NOV 2004) BI.093 

(a) The Contractor shall, within five days after the work commences on the contract or another 
period of time determined by the Contracting Officer, prepare and submit to the Contracting 
Officer for approval three copies of a practicable schedule showing the order in which the 
Contractor proposes to perform the work, and the dates on which the Contractor contemplates 
starting and completing the several salient features of the work (including acquiring materials, 
plant, and equipment). The schedule shall be in the form of a progress chart of suitable scale to 
indicate appropriately the percentage of work schedules for completion by any given date during 
the period. If the Contractor fails to submit a schedule within the time prescribed, the 
Contracting Officer may withhold approval of progress payments until the Contractor submits 
the required schedule. 

(b) The Contractor shall enter the actual progress on the chart as directed by the Contracting 
Officer, and upon doing so shall immediately deliver three copies of the annotated schedule to 
the Contracting Officer. If, in the opinion of the Contracting Officer, the Contractor falls behind 
the approved schedule, the Contractor shall take such steps necessary to improve its progress, 
including those that may be required by the Contracting Officer, without additional cost to the 
NAFI. In this circumstance, the Contracting Officer may require the Contractor to increase the 
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number of shifts, overtime operations, days of work, and/or the amount of the construction plan, 
and to submit for approval any supplementary schedule or schedules in chart form as the 
Contracting Officer deems necessary to demonstrate how the approved rate of progress will be 
regained. 

(c) Failure of the Contractor to comply with the requirements of the Contracting Officer under 
this clause shall be grounds for determination by the Contracting Officer that the Contractor is 
not prosecuting the work with sufficient diligence to ensure completion within the time specified 
in the contract. Upon making this determination, the Contracting Officer may terminate the 
Contractor's right to proceed with the work, or any separable part of it, in accordance with the 
default terms of the contract. 

(End of clause) 

LAYOUT OF WORK (NOV 2004) BI.094 

The Contractor shall layout its work from established base lines and benchmarks indicated on 
the drawings furnished by the NAFI, and shall be responsible for all measurements in 
connection with the layout. The Contractor shall furnish, at its own expense, all stakes, 
templates, platforms, equipment, tools, materials, and labor required to layout any part of the 
work. The Contractor shall be responsible for executing the work to the lines and grades that 
may be established or indicated by the Contracting Officer. The Contractor shall also be 
responsible for maintaining and preserving all stakes and other marks established by the 
Contracting Officer until authorized to remove them. If such marks are destroyed by the 
Contractor or through its negligence before their removal is authorized, the Contracting Officer 
may replace them and deduct the expense of the replacement from any amounts due or to 
become due to the Contractor. 

(End of clause) 

SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION (MAR 2020) BI.095 

(a) The Contractor shall keep on the work site a copy of the drawings and specifications and 
shall at all times give the Contracting Officer access thereto. Anything mentioned in the 
specifications and not shown on the drawings, or shown on the drawings and not mentioned in 
the specifications, shall be of like effect as if shown or mentioned in both. In case of difference 
between drawings and specifications, the specifications shall govern. In case of discrepancy in 
the figures, in the drawings, or in the specifications, the matter shall be promptly submitted to 
the Contracting Officer, who shall promptly make a determination in writing. Any adjustment by 
the Contractor without such a determination shall be at its own risk and expense. The 
Contracting Officer shall furnish from time to time such detailed drawings and other information 
as considered necessary, unless otherwise provided. 

(b) Wherever in the specifications or upon the drawings the words "directed", "required", 
"ordered", "designated", "prescribed", or words of like import are used, it shall be understood 
that the "direction", "requirement", "order", "designation", or "prescription", of the Contracting 
Officer is intended and similarly the words "approved", "acceptable", "satisfactory", or words of 
like import shall mean "approved by," or "acceptable to", or "satisfactory to" the Contracting 
Officer, unless otherwise expressly stated. 

(c) Where "as shown," as indicated", "as detailed", or words of similar import are used, it shall 
be understood that the reference is made to the drawings accompanying this contract unless 
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stated otherwise. The word "provided" as used herein shall be understood to mean "provide 
complete in place," that is "furnished and installed". 

(d) Shop drawings means drawings, submitted to the Government/NAFI by the Contractor, 
subcontractor, or any lower tier subcontractor pursuant to a construction contract, showing in 
detail (1) the proposed fabrication and assembly of structural elements, and (2) the installation 
(i.e., fit, and attachment details) of materials or equipment. It includes drawings, diagrams, 
layouts, schematics, descriptive literature, illustrations, schedules, performance and test data, 
and similar materials furnished by the contractor to explain in detail specific portions of the work 
required by the contract. The Government/NAFI may duplicate, use, and disclose in any manner 
and for any purpose shop drawings delivered under this contract. 

(e) If this contract requires shop drawings, the Contractor shall coordinate all such drawings, 
and review them for accuracy, completeness, and compliance with contract requirements and 
shall indicate its approval thereon as evidence of such coordination and review. Shop drawings 
submitted to the Contracting Officer without evidence of the Contractor's approval may be 
returned for resubmission. The Contracting Officer will indicate an approval or disapproval of the 
shop drawings and if not approved as submitted shall indicate the Government/NAFI's reasons 
therefore. Any work done before such approval shall be at the Contractor's risk. Approval by the 
Contracting Officer shall not relieve the Contractor from responsibility for any errors or 
omissions in such drawings, nor from responsibility for complying with the requirements of this 
contract, except with respect to variations described and approved in accordance with (f) below. 

(f) If shop drawings show variations from the contract requirements, the Contractor shall 
describe such variations in writing, separate from the drawings, at the time of submission. If the 
Contracting Officer approves any such variation, the Contracting Officer shall issue an 
appropriate contract modification, except that, if the variation is minor or does not involve a 
change in price or in time of performance, a modification need not be issued. 

(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless 
otherwise indicated) of all shop drawings as called for under the various headings of these 
specifications. The Contracting Officer will retain three sets (unless otherwise indicated) of all 
shop drawings and return the other set to the Contractor. 

(End of clause) 

DESIGN WITHIN FUNDING LIMITATIONS (NOV 2004) BI.096 

(a) The Contractor shall accomplish the design services required under this contract so as to 
permit the award of a contract, for the construction of the facilities designed at a price that does 
not exceed the estimated construction contract price set forth in paragraph (c) below. When bids 
or proposal for the construction contract are received that exceed the estimated price, the 
contractor shall perform such redesign and other services as are necessary to permit contract 
award within the funding limitation. These additional services shall be performed at no increase 
in the price of this contract. However, the Contractor shall not be required to perform such 
additional services at no cost to the NAFI if the unfavorable bids or proposals are the result of 
conditions beyond its reasonable control. 

(b) The contractor will promptly advise the contracting officer if it finds that the project being 
designed will exceed or is likely to exceed the funding limitations and it is unable to design a 
usable facility within these limitations. Upon receipt of such information, the Contracting Officer 
shall review the Contractor's revised estimate of construction cost. The NAFI may, if it 
determines that the estimated construction contract price set forth in this contract is so low that 
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the award of a construction contract not in excess of such estimate is improbable, authorize a 
change in scope or materials as required to reduce the estimated construction cost to an 
amount within the estimated construction contract price set forth in paragraph (c) below, or the 
NAFI may adjust such estimated construction contract price. When bids or proposals are not 
solicited or are unreasonably delayed, the NAFI shall prepare an estimate of constructing the 
design submitted and such estimate shall be used in lieu of bids or proposals to determine 
compliance with the funding limitation. 

(c) The estimated construction contract price for the project described in this contract is $[insert 
appropriate amount] exclusive of the cost of furniture and portable equipment. 

(End of clause) 

RESPONSIBILITY OF THE ARCHITECT-ENGINEER CONTRACTOR (NOV 2004) BI.097 

(a) The Contractor shall be responsible for the professional quality, technical accuracy, and the 
coordination of all designs, drawings, specifications, and other services furnished by the 
Contractor under this contract. The Contractor shall, without additional compensation, correct or 
revise any errors or deficiencies in its designs, drawings, specifications, and other services. 

(b) Neither the NAFI's review, approval or acceptance of, nor payment for, the services required 
under this contract shall be construed to operate as a waiver of any rights under this contract or 
of any cause of action arising out of the performance of this contract, and the Contractor shall 
be and remain liable to the NAFI in accordance with applicable law for all damages to the NAFI 
caused by the Contractor's negligent performance of any of the services furnished under this 
contract. 

(c) The rights and remedies of the NAFI provided for under this contract are in addition to any 
other rights and remedies provided by law. 

(d) If the Contractor is comprised of more than one legal entity, each such entity shall be jointly 
and severally liable hereunder. 

(End of clause) 

WORK OVERSIGHT IN ARCHITECT-ENGINEER CONTRACTS (NOV 2004) BI.098 

The extent and character of the work to be done by the Contractor shall be subject to the 
general oversight, supervision, direction, control, and approval of the Contracting Officer. 

(End of clause) 

REQUIREMENTS FOR REGISTRATION OF DESIGNERS (NOV 2004) BI.099 

The design of architectural, structural, mechanical, electrical, civil or other engineering features 
of the work shall be accomplished or reviewed and approved by architects or engineers 
registered to practice in the particular professional field involved in a State or possession of the 
United States, in Puerto Rico, or in the District of Columbia.  

(End of clause) 

PRECONSTRUCTION CONFERENCE (NOV 2004) BI.100 

If the Contracting Officer decides to conduct a preconstruction conference, the successful 
offeror will be notified and will be required to attend. The Contracting Officer's notification will 
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include specific details regarding the date, time, and location of the conference, any need for 
attendance by subcontractors, and information regarding the items to be discussed. 

(End of clause) 

CONTINUITY OF SERVICES (NOV 2004) BI.101 

(a) The Contractor recognizes that the services under this contract are vital to the NAFI and 
must be continued without interruption and that, upon contract expiration, a successor, either 
the NAFI or another contractor, may continue them. The Contractor agrees to- 

(1) Furnish phase-in training; and 

(2) Exercise its best efforts and cooperation to effect an orderly and efficient transition to a 
successor. 

(b) The Contractor shall, upon the Contracting Officer's written notice- 

(1) Furnish phase-in, phase-out services for up to [include a period not to exceed 90 days] after 
this contract expires, and 

(2) Negotiate in good faith a plan with a successor to determine the nature and extent of phase-
in, phase-out services required. The plan shall specify a training program and a date for 
transferring responsibilities for each division of work described in the plan, and shall be subject 
to the Contracting Officer's approval. The Contractor shall provide sufficient experienced 
personnel during the phase-in, phase-out period to ensure that the services called for by this 
contract are maintained at the required level of proficiency. 

(c) The Contractor shall allow as many personnel as practicable to remain on the job to help the 
successor maintain the continuity and consistency of the services required by this contract. The 
Contractor shall disclose necessary personnel records and allow the successor to conduct on-
site interviews with these employees. If selected employees are agreeable to the change, the 
Contractor shall release them at a mutually agreeable date and negotiate transfer of their 
earned fringe benefits to the successor. 

(d) The Contractor shall be reimbursed for all reasonable phase-in, phase-out costs (i.e., costs 
incurred within the agreed period after contract expiration that result from phase-in, phase-out 
operations) and (profit) not to exceed a pro rata portion of the (profit) under this contract. 

(End of clause) 

BANKRUPTCY (NOV 2004) BI.102 

In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or 
involuntary, the Contractor agrees to furnish, by certified mail or electronic commerce method 
authorized by the contract, written notification of the bankruptcy to the Contracting Officer 
responsible for administering the contract. This notification shall be furnished within five days of 
the initiation of the proceedings relating to bankruptcy filing. This notification shall include the 
date on which the bankruptcy petition was filed, the identity of the court in which the bankruptcy 
petition was filed, and a listing of Government/NAFI contract numbers and contracting offices for 
all Government/NAFI contracts against which final payment has not been made. This obligation 
remains in effect until final payment under this contract. 

(End of clause) 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 129 

PROHIBITION ON PROCUREMENT OF CERTAIN ITEMS CONTAINING 
PERFLUOROOCTANESULFONATE OR PERFLUOROOCTANOIC ACID (APR 2023) BI.103 
 
(a) Effective April 1, 2023, in accordance with section 333 of the William M. (Mac) Thornberry 
National Defense Authorization Act for Fiscal Year 2021 (Pub. L. 116-283), the Department of 
Defense may not procure any covered items that contain perfluorooctane sulfonate (PFOS) or 
perfluorooctanoic acid (PFOA). 
 
(b) A covered item means the following: 
 
(1)Nonstick cookware or cooking utensils for use in galleys or dining facilities. 
 
(2)Upholstered furniture, carpets, and rugs that have been treated with stain resistant coatings. 
 
(c)The Contractor shall not provide any covered items containing PFOS or PFOA in 
performance of this contract, task order, 
delivery order, or blanket purchase agreement order. 
 
(d)The Contractor shall include the substance of this clause, including this paragraph (d), in 
subcontracts for any covered item, including subcontracts for commercial products (including 
commercially available off-the-shelf items) and commercial services. 
 
(End of clause) 

CHANGES (NOV 2004) BI.104 

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, 
if any, make changes within the general scope of this contract in any one or more of the 
following: 

(1) Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the NAFI in accordance with the drawings, designs, or specifications. 

(2) Method of shipment or packing. 

(3) Place of delivery. 

(b) If any such change causes an increase or decrease in the cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, 
the Contracting Officer shall make an equitable adjustment in the contract price, the delivery 
schedule, or both, and shall modify the contract. 

(c) The Contractor must assert its right to an adjustment under this clause within 30 days from 
the date of receipt of the written order. However, if the Contracting Officer decides that the facts 
justify it, the Contracting Officer may receive and act upon a proposal submitted before final 
payment of the contract. 

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the 
change, the Contracting Officer shall have the right to prescribe the manner of the disposition of 
the property. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, 
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 
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(End of clause) 

CHANGES (NOV 2004) -- ALTERNATE I (NOV 2004) BI.104 

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, 
if any, make changes within the general scope of this contract in any one or more of the 
following: 

(1) Description of services to be performed. 

(2) Time of performance (i.e., hours of the day, days of the week, etc.). 

(3) Place of performance of the services. 

(b) If any such change causes an increase or decrease in the cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, 
the Contracting Officer shall make an equitable adjustment in the contract price, the delivery 
schedule, or both, and shall modify the contract. 

(c) The Contractor must assert its right to an adjustment under this clause within 30 days from 
the date of receipt of the written order. However, if the Contracting Officer decides that the facts 
justify it, the Contracting Officer may receive and act upon a proposal submitted before final 
payment of the contract. 

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the 
change, the Contracting Officer shall have the right to prescribe the manner of the disposition of 
the property. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, 
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 

(End of clause) 

CHANGES (NOV 2004) -- ALTERNATE II (NOV 2004) BI.104 

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, 
if any, make changes within the general scope of this contract in any one or more of the 
following: 

(1) Description of services to be performed. 

(2) Time of performance (i.e., hours of the day, days of the week, etc.). 

(3) Place of performance of the services. 

(4) Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the NAFI, in accordance with the drawings, designs, or specifications. 

(5) Method of shipment or packing of supplies. 

(6) Place of delivery. 

(b) If any such change causes an increase or decrease in the cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, 
the Contracting Officer shall make an equitable adjustment in the contract price, the delivery 
schedule, or both, and shall modify the contract. 
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(c) The Contractor must assert its right to an adjustment under this clause within 30 days from 
the date of receipt of the written order. However, if the Contracting Officer decides that the facts 
justify it, the Contracting Officer may receive and act upon a proposal submitted before final 
payment of the contract. 

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the 
change, the Contracting Officer shall have the right to prescribe the manner of the disposition of 
the property. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, 
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 

(End of clause) 

CHANGES (NOV 2004) -- ALTERNATE III (NOV 2004) BI.104 

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, 
if any, make changes within the general scope of this contract in the services to be performed. 

(b) If any such change causes an increase or decrease in the cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, 
the Contracting Officer shall make an equitable adjustment in the contract price, the delivery 
schedule, or both, and shall modify the contract. 

(c) The Contractor must assert its right to an adjustment under this clause within 30 days from 
the date of receipt of the written order. However, if the Contracting Officer decides that the facts 
justify it, the Contracting Officer may receive and act upon a proposal submitted before final 
payment of the contract. 

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the 
change, the Contracting Officer shall have the right to prescribe the manner of the disposition of 
the property. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, 
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 

(f) No services for which an additional cost or fee will be charged by the Contractor shall be 
furnished without the prior written authorization of the Contracting Officer. 

(End of clause) 

CHANGES AND CHANGED CONDITIONS (MAR 2020) BI.105 

(a) The Contracting Officer may, in writing, order changes in the drawings and specifications 
within the general scope of the contract. 

(b) The Contractor shall promptly notify the Contracting Officer, in writing, of subsurface or latent 
physical conditions differing materially from those indicated in this contract or unknown unusual 
physical conditions at the site before proceeding with the work. 

(c) If changes under paragraph (a) or conditions under paragraph (b) increase or decrease the 
cost of, or time required for performing the work, the Contracting Officer shall make an equitable 
adjustment (see paragraph (d)) upon submittal of a "proposal for adjustment" (hereafter referred 
to as proposal) by the Contractor before final payment under the contract. 

(d) The Contracting Officer shall not make an equitable adjustment under paragraph (b) unless- 
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(1) The Contractor has submitted and the Contracting Officer has received the required written 
notice; or 

(2) The Contracting Officer waives the requirement for the written notice. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause (reference 
BI.122, Default (Fixed-Price Construction) and BI.120, Default (Fixed-Price Supply and 
Service)). 

(End of clause) 

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND CONSULTANTS (NOV 2004) 
BI.106 

Any subcontractors and outside associates or consultants utilized by the Architect-Engineer in 
connection with the services covered by the contract will be limited to such individuals or firms 
as were specifically identified and agreed to during negotiations. Any substitution of such 
contractors, associates, or consultants will be subject to the prior written approval of the 
Contracting Officer. 

(End of clause) 

SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL COMPONENTS (MAR 
2020) BI.107 

(a) Definitions. As used in this clause- 

"Commercial item," has the meaning contained in the clause Definitions. 

"Subcontract," includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of the Contractor or subcontractor at any tier. 

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items as components of items to be 
supplied under this contract. 

(c)(i) Notwithstanding any other clause of this contract, the Contractor is not required to include 
any provision or clause, other than those listed below to the extent they are applicable and as 
may be required to establish the reasonableness of prices, in a subcontract at any tier for 
commercial items or commercial components: 

(1) BI.037 Prohibition of Segregated Facilities (Mar 2020); 

(2) BI.038 Equal Opportunity (E.O.11246); 

(3) BI.040 Equal Opportunity for Workers with Disabilities (29 U.S.C. 793); 

(4) BI.141 Establishing Minimum Wages for Contractors under Executive Order 13658 (Nov 
2014) (Applies when BI.025 Construction Wage Rate Requirements or BI.041 Service Contract 
Labor Standards are in the contract and performance in whole or in part is in the United States 
(the 50 States and the District of Columbia)).; 

(5) BI.045 Equal Opportunity for Veterans (38 U.S.C.4212(a)); 

(6) BI.145 Establishing Paid Sick Leave for Federal Contractors Under Executive Order 13706 
(E.O. 13706), if flow down is required in accordance with paragraph (h) of NAF clause BI.145; 
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(7) BI.150 Basic Safeguarding of Covered Contractor Information Systems, other than 
subcontracts for commercially available off-the-shelf items, if flow down is required in 
accordance with paragraph (c) of NAF clause BI.150; 

(8) BI.151 Prohibition on Contracting for Certain Telecommunications and Video Surveillance 
Services or Equipment. (Section 889(a)(1)(A) of Pub. L. 115-232); 

(9) BI.152 Privacy Training (5 U.S.C. 552a) if flow down is required in accordance with BI.152(f); 

(10) BI.153 Combating Trafficking in Persons (22 U.S.C. chapter 78 and E.O. 13627); 

(Applies to all solicitations and contracts). 

(d) The Contractor shall include the terms of this clause, including this paragraph (d), in 
subcontracts awarded under this contract. 

(End of clause) 

PROPERTY RECORDS (NOV 2004) BI.108 

The NAFI shall maintain the NAFI's official property records in connection with NAFI furnished 
property under this contract. Deleting the requirement for the Contractor to maintain such 
records hereby modifies the clause NAFI Property. 

(End of clause) 

NAFI PROPERTY (NOV 2004) BI.109 

(a) The Contractor shall sign a receipt for any property furnished by the NAFI and upon 
expiration of this contract shall return such property to the NAFI in the same condition as when 
received, except for fair wear and tear. 

(b) Such property will be supplied to the Contractor in a condition suitable for the intended use 
and in a timely manner. 

(c) If property is received in a less than functional state or in a time frame which would delay 
Contractor's performance, the Contractor shall, upon receipt of property, notify the Contracting 
Officer, detailing the facts, and as directed by the Contracting Officer and at NAFI expense, 
either repair, modify, return or otherwise dispose of the property. In the case of an untimely 
delivery by the NAFI, the Contracting Officer shall make a determination of the delay, if any, 
caused by the NAFI, the contracting officer shall make an equitable adjustment in accordance 
with paragraph (c). 

(d) The Contracting Officer shall, upon written notification from the Contractor of any such 
discrepancies, make an equitable adjustment from such expenses incurred by the contractor. 

(e) After completion of the contract, if any such property is lost, damaged or destroyed by the 
Contractor, the NAFI shall be paid the cost of repairs of damages or the fair market value of the 
property as determined by the Contracting Officer. 

(f) Equitable adjustment. When this clause specifies an equitable adjustment, it shall be made to 
any affected contract provision in accordance with the procedures of the Changes clause. When 
appropriate, the Contracting Officer may initiate an equitable adjustment in favor of the NAFI. 
The right to any equitable adjustment shall be the Contractor's exclusive remedy. The NAFI 
shall not be liable for breach of contract for- 
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(1) Any delay in delivery of NAFI furnished property; 

(2) Delivery of NAFI furnished property in a condition not suitable for its intended use; 

(3) A decrease in or substitution of NAFI furnished property; or 

(4) Failure to repair or replace NAFI property for which the NAFI is responsible. 

(End of clause) 

PROMOTING EXCESS FOOD DONATION TO NONPROFIT ORGANIZATIONS (APR 2023) 
BI.110 

(a) Definitions. As used in this clause- 
 
“Apparently wholesome food” means food that meets all quality and labeling standards imposed 
by Federal, State, and local laws and regulations even though the food may not be readily 
marketable due to appearance, age, freshness, grade, size, surplus, or other conditions. 
 
“Excess food” means food that- 
 
(1) Is not required to meet the needs of the executive agencies; and 
 
(2) Would otherwise be discarded. 
 
“Food-insecure” means inconsistent access to sufficient, safe, and nutritious food. 
 
“Nonprofit organization” means any organization that is— 
 
(1) Described in section 501(c) of the Internal Revenue Code of 1986; and 
 
(2) Exempt from tax under section 501(a) of that Code. 
 
(b) In accordance with the Federal Food Donation Act of 2008 ( 42 U.S.C. 1792), the Contractor 
is encouraged, to the maximum extent practicable and safe, to donate excess, apparently 
wholesome food to nonprofit organizations that provide assistance to food-insecure people in 
the United States. 
 
(c) Costs. (1) The Contractor, including any subcontractors, shall assume the responsibility for 
all the costs and the logistical support to collect, transport, maintain the safety of, or distribute 
the excess, apparently wholesome food to the nonprofit organization(s) that provides assistance 
to food-insecure people. 
 
(2) The Contractor will not be reimbursed for any costs incurred or associated with the donation 
of excess foods. Any costs incurred for excess food donations are unallowable. 
 
(d) Liability. The NAFI and the Contractor, including any subcontractors, shall be exempt from 
civil and criminal liability to the extent provided under the Bill Emerson Good Samaritan Food 
Donation Act ( 42 U.S.C. 1791). Nothing in this clause shall be construed to supersede State or 
local health regulations (subsection (f) of 42 U.S. C. 1791). 
 
(End of clause) 
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COMMERCIAL WARRANTY (NOV 2004) BI.111 

The Contractor agrees that the supplies or services furnished under this contract shall be 
covered by the most favorable commercial warranties the Contractor gives to any customer for 
such supplies or services and that the rights and remedies provided herein are in addition to 
and to not limit any rights afforded to the NAFI by any other clause of this contract. 

(End of clause) 

WARRANTY OF CONSTRUCTION (NOV 2004) BI.112 

(a) In addition to any other warranties in this contract, the contractor warrants, except as 
provided in paragraph (j) of this clause, that work performed under this contract conforms to the 
contract requirements and is free of any defect in equipment, material, or design furnished, or 
workmanship performed by the Contractor or any subcontractor or supplier at any tier. 

(b) This warranty shall continue for a period of 1 year from the date of final acceptance of the 
work. If the NAFI takes possession of any part of the work before final acceptance, this warranty 
shall continue for a period of 1 year from the date the NAFI takes possession. 

(c) The Contractor shall remedy at the Contractor's expense any damage to NAFI or 
Government owned or controlled real or personal property, when that damage is the result of- 

(1) The Contractor's failure to conform to contract requirements; or 

(2) Any defect of equipment, material, workmanship, or design furnished. 

(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions of this 
clause. The Contractor's warranty with respect to work repaired or replaced will run for 1 year 
from the date of repair or replacement. 

(e) The Contracting Officer shall notify the Contractor, in writing, within a reasonable time after 
the discovery of any failure, defect or damage. 

(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after 
receipt of notice, the NAFI shall have the right to replace, repair, or otherwise remedy the 
failure, defect, or damage at the Contractor's expense. 

(g) With respect to all warranties, express or implied, from subcontractors, manufacturers, or 
suppliers for work performed and materials furnished under this contract, the Contractor shall- 

(1) Obtain all warranties that would be given in normal commercial practice; 

(2) Require all warranties to be executed, in writing, for the benefit of the NAFI if directed by the 
Contracting Officer; and 

(3) Enforce all warranties for the benefit of the NAFI, if directed by the Contracting Officer. 

(h) In the event the Contractor's warranty under paragraph (b) of this clause has expired, the 
NAFI may bring suit at its expense to enforce a subcontractor's, manufacturer's, or supplier's 
warranty. 

(i) Unless a defect is caused by the negligence of the contractor or subcontractor or supplier at 
any tier, the Contractor shall not be liable for the repair of any defects of material or design 
furnished by the NAFI nor for the repair of any damage that results from any defects, gross 
mistakes, or fraud. 
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(j) This warranty shall not limit the NAFI's rights under the Inspection of Construction clause of 
this contract with respect to latent defects, gross mistakes, or fraud. 

(End of clause) 

LIMITATION OF LIABILITY-SUPPLIES (NOV 2004) BI.113 

(a) Except as provided in paragraphs (b) and (c) below, and except for remedies expressly 
provided elsewhere in this contract, the Contractor shall not be liable for loss of or damage to 
property of the NAFI (excluding the supplies delivered under this contract) that- 

(1) Occurs after NAFI acceptance of the supplies delivered under this contract; and 

(2) Results from any defects or deficiencies in the supplies. 

(b) The limitation of liability under paragraph (a) of this clause shall not apply when a defect or 
deficiency in, or the NAFI's acceptance of, the supplies results from willful misconduct or lack of 
good faith on the part of any of the Contractor's managerial personnel. The term "Contractor's 
managerial personnel," as used in this clause, means the Contractor's directors, officers, and 
any of the Contractor's managers, superintendents, or equivalent representatives who have 
supervision or direction of- 

(1) All or substantially all of the Contractor's business; 

(2) All or substantially all of the Contractor's operations at any one plant, laboratory, or separate 
location at which the contract is being performed; or 

(3) A separate and complete major industrial operation connected with the performance of this 
contract. 

(c) If the Contractor carries insurance, or has established a reserve for self-insurance, covering 
liability for loss or damage suffered by the NAFI through purchase or use of the supplies 
required to be delivered under this contract, the Contractor shall be liable to the NAFI, to the 
extent of such insurance or reserve, for loss of or damage to property of the NAFI occurring 
after NAFI acceptance of, and resulting from any defects or deficiencies in, the supplies 
delivered under this contract. 

(End of clause) 

LIMITATION OF LIABILITY-SERVICES (NOV 2004) BI.114 

(a) Except as provided in paragraphs (b) and (c) below, and except to the extent that the 
Contractor is expressly responsible under this contract for deficiencies in the services required 
to be performed under it (including any materials furnished in conjunction with those services), 
the Contractor shall not be liable for loss of or damage to property of the NAFI that- 

(1) Occurs after NAFI acceptance of services performed under this contract; and 

(2) Results from any defects or deficiencies in the services performed or materials furnished. 

(b) The limitation of liability under paragraph (a) above shall not apply when a defect or 
deficiency in, or the NAFI's acceptance of, services performed or materials furnished results 
from willful misconduct or lack of good faith on the part of any of the Contractor's managerial 
personnel. The term "Contractor's managerial personnel," as used in this clause, means the 
Contractor's directors, officers, and any of the Contractor's managers, superintendents, or 
equivalent representatives who have supervision or direction of- 
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(1) All or substantially all of the Contractor's business; 

(2) All or substantially all of the Contractor's operations at any one plant, laboratory, or separate 
location at which the contract is being performed; or 

(3) A separate and complete major industrial operation connected with the performance of this 
contract. 

(c) If the Contractor carries insurance, or has established a reserve for self-insurance, covering 
liability for loss or damage suffered by the NAFI through the Contractor's performance of 
services or furnishing of materials under this contract, the Contractor shall be liable to the NAFI, 
to the extent of such insurance or reserve, for loss of or damage to property of the NAFI 
occurring after NAFI acceptance of, and resulting from any defects and deficiencies in, services 
performed or materials furnished under this contract. 

(End of clause) 

CONTRACTOR RESPONSIBILITY FOR LOADING AND UNLOADING (DEC 2005) BI.115 

(a)(1) Unless otherwise specified in this contract to cover store-door or inside delivery, the 
Contractor shall load and unload shipments at no additional expense to the NAFI. 

(2) The NAFI or its agent will place or receive freight at the tailgate of the Contractor's vehicle. 
Tailgate delivery, for purposes of this contract, is defined as that which enables a forklift truck or 
similar equipment, with operator only, to place or remove cargo from the tailgate of the 
Contractor's vehicle. 

(b) If loading is the responsibility of the Contractor, the Contractor shall perform all shoring, 
blocking, and bracing. The Contractor shall provide dunnage at the Contractor's expense. 

(End of clause) 

MULTIPLE SHIPMENTS (DEC 2005) BI.116 

When multiple shipments are tendered at one time to the Contractor for movement from one 
origin to multiple consignees at the same destination, the rate charged for each shipment shall 
be the rate applicable to the aggregate weight. 

(End of clause) 

TERMINATION (FIXED-PRICE ARCHITECT-ENGINEER) (DEC 2005) BI.117 

(a) The NAFI may terminate this contract in whole or, from time to time, in part, for the NAFI's 
convenience or because of the failure of the Contractor to fulfill the contract obligations. The 
Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination 
specifying the nature, extent, and effective date of the termination. Upon receipt of the notice, 
the Contractor shall- 

(1) Immediately discontinue all services affected (unless the notice directs otherwise); and 

(2) Deliver to the Contracting Officer all data, drawings, specifications, reports, estimates, 
summaries, and other information and materials accumulated in performing this contract, 
whether completed or in process. 
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(b) If the termination is for the convenience of the NAF, the Contracting Officer shall make an 
equitable adjustment in the contract price but shall allow no anticipated profit on unperformed 
services. 

(c) If the termination is for failure of the Contractor to fulfill the contract obligations, the NAFI 
may complete the work by contract or otherwise and the Contractor shall be liable for any 
additional cost incurred by the NAFI. 

(d) If, after termination for failure to fulfill contract obligations, it is determined that the Contractor 
had not failed, the rights and obligations of the parties shall be the same as if the termination 
had been issued for the convenience of the NAFI. 

(e) The rights and remedies of the NAFI provided in this clause are in addition to any other 
rights and remedies provided by law or under this contract. 

(End of clause) 

TERMINATION FOR CONVENIENCE (MAR 2020) BI.118 

(a) The Contracting Officer, by written notice, may terminate this contract, in whole or in part, 
when it is in the best interest of the NAFI, in accordance with AR 215-4. In the event of such 
termination, the Contractor shall immediately stop all terminated work hereunder and shall 
immediately cause any and all of its suppliers and subcontractors to cease work on the 
terminated portion(s) of the contract. 

(b) Subject to the terms of this contract, the Contractor shall be paid a percentage of the 
contract price reflecting the percentage of the work performed prior to the notice of termination, 
plus reasonable charges that the Contractor can demonstrate to the satisfaction of the NAFI, 
using its standard record keeping system, have resulted from the termination. The Contractor 
shall not be paid for any work performed or costs incurred that reasonably could have been 
avoided. 

(c) The Contractor shall, as directed by the Contracting Officer, transfer title and deliver to the 
NAFI- 

(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and other 
material produced or acquired for the work terminated; and 

(ii) The completed or partially completed plans, drawings, information, and other property that, if 
the contract had been completed, would be required to be furnished to the NAFI. 

(d) The Contractor shall complete performance of the work not terminated. 

(e) The Contractor shall take any action that may be necessary, or that the Contracting Officer 
may direct, for the protection and preservation of the property related to this contract that is in 
the possession of the Contractor and in which the NAFI has or may acquire an interest. 

(f) The Contractor shall not be paid for any work performed or costs incurred that reasonably 
could have been avoided. 

(End of clause) 

NO-FAULT TERMINATION (NOV 2004) BI.119 

This contract may be terminated in whole or in part by either party upon [insert number] days 
written notice to the other party. 
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(End of clause) 

DEFAULT (FIXED PRICE SUPPLY AND SERVICE) (NOV 2004) BI.120 

(a) (1) The NAFI may, subject to paragraphs (c) and (d) below, through written notice of default 
to the Contractor, terminate this contract for default in whole or in part if the Contractor fails to- 

(i) Deliver the supplies or to perform the services within the time specified in this contract or any 
extension; 

(ii) Make progress, so as to endanger performance of this contract (but see subparagraph (a)(2) 
below), or 

(iii) Perform any of the other provisions of this contract (but see subparagraph (a)(2) below). 

(2) The NAFI's right to terminate this contract for default under subdivisions (i)(ii) and (i)(iii) 
above may be exercised if the Contractor does not cure such failure within 10 days (or as 
authorized in writing by Contracting Officer) after receipt of the notice from the Contracting 
Officer specifying the failure. 

(b) If the NAFI terminates this contract for default in whole or in part, it may acquire, under the 
terms and in the manner the Contracting Officer considers appropriate supplies or services 
similar to those terminated, and the Contractor will be liable to the NAFI for any excess costs for 
those supplies or services. However, the Contractor shall continue the work not terminated. 

(c) Except for defaults of subcontractors at any time, the Contractor shall not be liable for any 
excess costs if the failure to perform the contract arises from causes beyond the control and 
without the fault or negligence of the Contractor. Examples of such causes include (1) acts of 
God or the public enemy, (2) acts of the Government/NAFI in either its sovereign or contractual 
capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, (7) strikes, (8) freight 
embargoes, and (9) unusually severe weather. In each instance the failure to perform must be 
beyond the control and without the fault or negligence of the Contractor. 

(d) If the failure to perform is caused by the default of a subcontractor at any tier, and if the 
cause of the default is beyond the control of both the Contractor and subcontractor, and without 
the fault or negligence of either, the Contractor shall not be liable for any excess costs for failure 
to perform, unless the subcontracted supplies or services were obtained from other sources in 
sufficient time for the Contractor to meet the required delivery schedule. 

(e) If this contract is terminated for default, the NAFI may require the Contractor to transfer title 
and deliver to the NAFI, as directed by the Contracting Officer, any 

(1) Completed supplies, and 

(2) Partially completed supplies and materials, parts, tools, dies, jigs, fixtures, plans, drawings, 
information, and contract rights (collectively referred to as "manufacturing materials" in this 
clause) that the Contractor has specifically produced or acquired for the terminated portion of 
this contract. Upon direction of the Contracting Officer, the Contractor shall also protect and 
preserve property in its possession in which the NAFI has an interest. 

(f) The NAFI shall pay contract price for completed supplies delivered and accepted. The 
Contractor and Contracting Officer shall agree on the amount of payment for manufacturing 
materials delivered and accepted and for the protection and preservation of the property. Failure 
to agree will be a dispute under the Disputes Clause. The NAFI may withhold from these 
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amounts any sum the Contracting Officer determines to be necessary to protect the NAFI 
against loss because of outstanding liens or claims of former lien holders. 

(g) If, after termination, it is determined that the Contractor was not in default, or that the default 
was excusable, the rights and obligation of the parties shall be the same as if the termination 
had been issued for the convenience of the NAFI. 

(h) The rights and remedies of the NAFI in this clause are in addition to any other rights and 
remedies provided by law or under this contract. 

CLAUSES INCORPORATED BY REFERENCE (DEC 2021) BI.121 

This contract incorporates one or more clauses by reference with the same force and effect as if 
they were given in full text. Upon request, the Contracting Officer will make their full text 
available. In addition, the full text of the clauses may be accessed electronically at this address: 
https://home.army.mil/imcom/index.php/about/organization/family-and-morale-recreation-and-
welfare/naf-contracting 

(End of clause) 

DEFAULT (FIXED-PRICE CONSTRUCTION) (NOV 2004) BI.122 

(a) If the Contractor refuses or fails to prosecute the work, or any separable part, with the 
diligence that will ensure its completion within the time specified in this contract including any 
extension, or fails to complete the work within this time, the NAFI may, by written notice to the 
Contractor, terminate the right to proceed with the work or the separable part of the work that 
has been delayed. In this event, the NAFI may take over the work and complete it by contract or 
otherwise, and may take possession of and use any materials, appliances, and plant on the 
work site necessary for completing the work. The Contractor and its sureties shall be liable for 
any damage to the NAFI resulting from the Contractor's refusal or failure to complete the work 
within the specified time, whether or not the Contractor's right to proceed with the work is 
terminated. This liability includes any increased costs incurred by the NAFI in completing the 
work. 

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with 
damages under this clause, if: 

(1) The delay in completing the work arise from unforeseeable causes beyond the control and 
without the fault or negligence of the Contractor. Examples of such causes include (i) acts of 
God or of the public enemy, (ii) acts of the NAFI and /or Government, in either its sovereign or 
contractual capacity, (iii) acts of another contractor in the performance of a contract with the 
NAFI or with the government, (iv) fires, (v) floods, (vi) epidemics, (vii) quarantine restrictions, 
(viii) strikes, (ix) freight embargoes, (x) unusually severe weather, or (xi) delays of 
subcontractors or suppliers at any tier arising from unforeseeable causes beyond the control 
and without the fault or negligence of both the Contractor and the subcontractors or suppliers; 
and 

(2) The Contractor, within 10 days from the beginning of any delay (unless extended by the 
Contracting Officer), notifies the Contracting Officer in writing of the causes of delay. The 
contracting Officer shall ascertain the facts and the extent of the delay. If, in the judgment of the 
Contracting Officer, the findings of fact warrant such action, the time for completing the work 
shall be extended. The findings of the Contracting Officer shall be final and conclusive on the 
parties, but subject to appeal under the Disputes clause. 
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(c) If, after termination of the contractor's right to proceed, it is determined that the contractor 
was not in default, or that the delay was excusable, the rights and obligations of the parties will 
be the same as if the termination has been issued for convenience of the NAFI. 

(d) The rights and remedies of the NAFI in this clause are in addition to any other rights and 
remedies provided by law or under this contract. 

(End of clause) 

CONVICT LABOR (NOV 2004) BI.123 

(a) Except as provided in paragraph (b) of this clause, the Contractor shall not employ in the 
performance of this contract any person undergoing a sentence of imprisonment imposed by 
any court of a State, the District of Columbia, Puerto Rico, the Northern Mariana Islands, 
American Samoa, Guam, or the U.S. Virgin Islands. 

(b) The Contractor is not prohibited from employing persons- 

(1) On parole or probation to work at paid employment during the term of their sentence; 

(2) Who have been pardoned or who have served their terms; or 

(3) Confined for violation of the laws of any of the States, the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands who are 
authorized to work at paid employment in the community under the laws of such jurisdiction, if- 

(i) The worker is paid or is in an approved work-training program on a voluntary basis; 

(ii) Representatives of local union central bodies or similar labor union organizations have been 
consulted; 

(iii) Such paid employment will not result in the displacement of employed workers, or be 
applied in skills, crafts, or trades in which there is a surplus of available gainful labor in the 
locality, or impair existing contracts for services; 

(iv) The rates of pay and other conditions of employment will not be less than those paid or 
provided for work of a similar nature in the locality in which the work is being performed; and 

(v) The Attorney General of the United States has certified that the work-release laws or 
regulations of the jurisdiction involved are in conformity with the requirements of Executive 
Order 11755, as amended by Executive Orders 12608 and 12943. 

(End of clause) 

ASSIGNMENT OF CLAIMS (NOV 2004) BI.124 

The contractor cannot assign any right or delegate any obligations under this contract without 
the prior written permission of the Contracting Officer. 

(End of clause) 

NONWAIVER OF DEFAULTS (NOV 2004) BI.125 

Any failure by the NAFI at any time, or from time to time, to enforce or require strict performance 
of any terms or conditions of this contract will not constitute waiver thereof and will not affect or 
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impair such terms or conditions in any way or the NAFI's right at any time to avail itself or such 
remedies as it may have for any breach or breaches of such terms and conditions. 

(End of clause) 

CHANGES-CONSTRUCTION (NOV 2004) BI.126 

(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written 
order designated or indicated to be a change order, make changes in the general scope of this 
contract, including changes- 

(1) In the specifications (including drawings and designs); 

(2) In the method or manner of performance of the work; 

(3) In the NAFI-furnished facilities, equipment, materials, services, or site; or 

(4) Directing acceleration in the performance of the work. 

(b) Any other written or oral order (which, as used in this paragraph (b), includes direction, 
instruction, interpretation, or determination) from the Contracting Officer that causes a change 
shall be treated as a change order under this clause; provided, that the Contractor gives the 
Contracting Officer written notice stating (1) the date, circumstances, and source of the order 
and (2) that the Contractor regards the order as a change order. 

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer 
shall be treated as a change under this clause or entitle the Contractor to an equitable 
adjustment. 

(d) If any change under this clause causes an increase or decrease in the Contractor's cost of, 
or the time required for, the performance of any part of the work under this contract, whether or 
not changed by any such order, the Contracting Officer shall make an equitable adjustment and 
modify the contract in writing. However, except for an adjustment based on defective 
specifications, no adjustment for any change under paragraph (b) of this clause shall be made 
for any costs incurred more than 20 days before the Contractor gives written notice as required. 
In the case of defective specifications for which the NAFI is responsible, the equitable 
adjustment shall include any increased cost reasonably incurred by the Contractor in attempting 
to comply with the defective specifications. 

(e) The Contractor must assert its right to an adjustment under this clause within 30 days after 
(1) receipt of a written change order under paragraph (a) of this clause or (2) the furnishing of a 
written notice under paragraph (b) of this clause, by submitting to the Contracting Officer a 
written statement describing the general nature and amount of proposal, unless this period is 
extended by the NAFI. The statement of proposal for adjustment may be included in the notice 
under paragraph (b) above. 

(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after 
final payment under this contract. 

(End of clause) 

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE NAFI/GOVERNMENT (APR 2023) 
BI.127 
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(a) Except as provided in (b) of this clause, the Contractor shall not enter into any agreement 
with an actual or prospective subcontractor, nor otherwise act in any manner, which has or may 
have the effect of restricting sales by such subcontractors directly to the NAFI/Government of 
any item or process (including computer software) made or furnished by the subcontractor 
under this contract or under any follow-on production contract. 
 
(b) The prohibition in (a) of this clause does not preclude the Contractor from asserting rights 
that are otherwise authorized by law or regulation. 
 
(c) The Contractor agrees to incorporate the substance of this clause, including this paragraph 
(c), in all subcontracts under this contract which exceed the simplified acquisition threshold, as 
defined in AR 215-4 on the date of subcontract award. 
 

(End of clause) 

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE NAFI/GOVERNMENT (APR 2023) 
BI.127 – ALTERNATE I (APR 2023) 

(a) Except as provided in (b) of this clause, the Contractor shall not enter into any agreement 
with an actual or prospective subcontractor, nor otherwise act in any manner, which has or may 
have the effect of restricting sales by such subcontractors directly to the NAFI/Government of 
any item or process (including computer software) made or furnished by the subcontractor 
under this contract or under any follow-on production contract. 
 
(b) The prohibition in paragraph (a) of this clause does not preclude the Contractor from 
asserting rights that are otherwise authorized by law or regulation. For acquisitions of 
commercial products or commercial services, the prohibition in paragraph (a) applies only to the 
extent that any agreement restricting sales by subcontractors results in the NAFI/Government 
being treated differently from any other prospective purchaser for the sale of the commercial 
product(s) and commercial service(s). 
 
(c) The Contractor agrees to incorporate the substance of this clause, including this paragraph 
(c), in all subcontracts under this contract which exceed the simplified acquisition threshold, as 
defined in AR 215-4 on the date of subcontract award. 
 
(End of clause) 

LEVEL I ANTITERRORISM AWARENESS TRAINING FOR CONTRACTORS (APR 2023) 
BI.128 

(a) Definition. As used in this clause— 
 
“Military installation” means a base, camp, post, station, yard, center, or other activity under the 
jurisdiction of the Secretary of a military department or, in the case of an activity in a foreign 
country, under the operational control of the Secretary of a military department or the Secretary 
of Defense (see 10 U.S.C. 2801(c)(4)). 
 
(b) Training. Contractor personnel who require routine physical access to a Federally controlled 
facility or military installation shall complete Level I antiterrorism awareness training within 30 
days of requiring access and annually thereafter. In accordance with Department of Defense 
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Instruction O-2000.16 Volume 1, DoD Antiterrorism (AT) Program Implementation: DoD AT 
Standards, Level I antiterrorism awareness training shall be completed— 
 
(1) Through a DoD-sponsored and certified computer or web-based distance learning instruction 
for Level I antiterrorism awareness; or 
 
(2) Under the instruction of a Level I antiterrorism awareness instructor. 
 
(c) Additional information. Information and guidance pertaining to DoD antiterrorism awareness 
training is available at https://jko.jten.mil/ or as otherwise identified in the performance work 
statement. 
 
(d) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (d), in subcontracts, including subcontracts for commercial items, when 
subcontractor performance requires routine physical access to a Federally controlled facility or 
military installation. 
 

(End of clause) 

EQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS (APR 2023) 
BI.129 

(a) The Contractor shall inform its employees in writing, in the predominant native language of 
the workforce, of contractor employee whistleblower rights and protections under 10 U.S.C. 
2409, as described in subpart 203.9 of the Defense Federal Acquisition Regulation Supplement. 
 
(b) The Contractor shall include the substance of this clause, including this paragraph (b), in all 
subcontracts. 
 
(End of clause) 

RIGHTS IN DATA--EXISTING WORKS (MAR 2020) BI.130 

(a) The term "works" as used herein includes literary, musical, and dramatic works; pantomimes 
and choreographic works; pictorial, graphic and sculptural works; motion pictures and other 
audiovisual works; sound recordings; and works of a similar nature. The term does not include 
financial reports, cost analyses, and other information incidental to contract administration. 

(b) Except as otherwise provided in this contract, the Contractor grants to the NAFI, and others 
acting on its behalf, a paid-up nonexclusive, irrevocable, worldwide license to reproduce, 
prepare derivative works, and perform publicly and display publicly, by or on behalf of the NAFI, 
for all the material or subject matter called for under this contract, or for which this clause is 
specifically made applicable. 

(c) The Contractor shall indemnify and save and hold harmless the NAFI, and its officers, 
agents, and employees acting for the NAFI, against any liability, including costs and expenses, 
(1) for violation of proprietary rights, copyrights, or rights of privacy or publicity arising out of the 
creation, delivery, or use, of any works furnished under this contract, or (2) based upon any 
libelous or other unlawful matter contained in same works. 

(End of clause) 
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RIGHTS IN SPECIAL WORKS (DEC 2005) BI.131 

(a) Applicability. This clause applies to works first created, generated, or produced and required 
to be delivered under this contract. 

(b) Definitions. As used in this clause: 

(1) "Computer data base" means a collection of data recorded in a form capable of being 
processed by a computer. The term does not include computer software. 

(2) "Computer program" means a set of instructions, rules, or routines recorded in a form that is 
capable of causing a computer to perform a specific operation or series of operations. 

(3) "Computer software" means computer programs, source code, source code listings, object 
code listings, design details, algorithms, processes, flow charts, formulae and related material 
that would enable the software to be reproduced, recreated, or recompiled. Computer software 
does not include computer data bases or computer software documentation. 

(4) "Computer software documentation" means owner's manuals, user's manuals, installation 
instructions, operating instructions, and other similar items, regardless of storage medium, that 
explain the capabilities of the computer software or provide instructions for using the software. 

(5) "Unlimited rights" means the rights to use, modify, reproduce, perform, display, release, or 
disclose a work in whole or in part, in any manner, and for any purpose whatsoever, and to have 
or authorize others to do so. 

(6) The term "works" includes computer data bases, computer software, or computer software 
documentation; literary, musical, choreographic, or dramatic compositions; pantomimes; 
pictorial, graphic, or sculptural compositions; motion pictures and other audiovisual 
compositions; sound recordings in any medium; or, items of similar nature. 

(c) License rights. 

(1) The NAFI shall have unlimited rights in works first produced, created, or generated and 
required to be delivered under this contract. 

(2) When a work is first produced, created, or generated under this contract, and such work is 
required to be delivered under this contract, the Contractor shall assign copyright in those works 
to the NAFI. The Contractor, unless directed to the contrary by the Contracting Officer, shall 
place the following notice on such works: 

"(c) (Year date of delivery) United States NAFI, as represented by the Secretary of 
(department). All rights reserved." 

For phonorecords, the "(c)" marking shall be replaced by a "P". 

(3) The Contractor grants to the NAFI a royalty-free, world-wide, nonexclusive, irrevocable 
license to reproduce, prepare derivative works from, distribute, perform, or display, and to have 
or authorize others to do so, the Contractor's copyrighted works not first produced, created, or 
generated under this contract that have been incorporated into the works deliverable under this 
contract. 

(d) Third party copyrighted data. The Contractor shall not incorporate, without the written 
approval of the Contracting Officer, any copyrighted works in the works to be delivered under 
this contract unless the Contractor is the copyright owner or has obtained for the NAFI the 
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license rights necessary to perfect a license of the scope identified in paragraph (c)(3) of this 
clause and, prior to delivery of such works- 

(1) Has affixed to the transmittal document a statement of the license rights obtained; or 

(2) For computer software, has provided a statement of the license rights obtained in a form 
acceptable to the Contracting Officer. 

(e) Indemnification. The Contractor shall indemnify and save and hold harmless the NAFI, and 
its officers, agents and employees acting for the NAFI, against any liability, including costs and 
expenses, (1) for violation of proprietary rights, copyrights, or rights of privacy or publicity, 
arising out of the creation, delivery, use, modification, reproduction, release, performance, 
display, or disclosure of any works furnished under this contract, or (2) based upon any libelous 
or other unlawful matter contained in such works. 

(f) NAFI-furnished information. Paragraphs (d) and (e) of this clause are not applicable to 
information furnished to the Contractor by the NAFI and incorporated in the works delivered 
under this contract. 

(End of clause) 

COMMERCIAL COMPUTER SOFTWARE LICENSE (MAR 2020) BI.132 

(a) As used in this clause, "commercial computer software" means any computer program, 
computer data base, or documentation thereof, that has been developed at private expense and 
either is a trade secret, is commercial or financial and confidential or privileged, or is published 
and copyrighted. 

(b) Notwithstanding any provisions to the contrary contained in any Contractor's standard 
commercial license or lease agreement pertaining to any commercial computer software 
delivered under this purchase order/contract, and irrespective of whether any such agreement 
has been proposed prior to or after issuance of this purchase order/contract or of the fact that 
such agreement may be affixed to or accompany the commercial computer software upon 
delivery, vendor agrees that the Fund shall have the rights that are set forth in paragraph (c) of 
this clause to use, duplicate or disclose any commercial computer software delivered under this 
purchase order/contract. The terms and provisions of this contract, including any commercial 
lease or license agreement, shall be subject to paragraph (c) of this clause and shall comply 
with Federal laws and NAFI Regulations. 

(c) (1) The commercial computer software delivered under this contract may not be used, 
reproduced or disclosed by the NAFI except as provided in subparagraph (c)(2) of this clause or 
as expressly stated otherwise in this contract. 

(2) The commercial computer software may be- 

(i) Used or copied for use in or with the computer or computers for which it was acquired, 
including use at any NAFI installation to which such computer or computers may be transferred; 

(ii) Used or copied for use in or with backup computer if any computer for which it was acquired 
is inoperative; 

(iii) Reproduced for safekeeping (archives) or backup purposes; 

(iv) Modified, adapted, or combined with other computer software, provided that the modified, 
combined, or adapted portions of the derivative software incorporating any of the delivered, 
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restricted computer software shall be subject to same restrictions set forth in this purchase 
order/contract; 

(v) Disclosed to and reproduced for use by support service Contractors or their subcontractors, 
subject to the same restrictions set forth in this purchase order/contract; and 

(vi) Used or copied for use in or transferred to a replacement computer. 

(3) If the commercial computer software delivered under this purchase order/contract is 
published and copyrighted, it is licensed to the NAFI, without disclosure restrictions, with the 
rights set forth in subparagraph (c)(2) of this clause unless expressly stated otherwise in the 
purchase order/contract. 

(4) To the extent feasible the Contractor shall affix a Notice substantially as follows to any 
commercial computer software delivered under this purchase order/contract, or, if the vendor 
does not, the NAFI has the right to do so: "Notice- Notwithstanding any other lease or license 
agreement that may pertain to, or accompany the delivery of, this computer software, the rights 
of the NAFI regarding its use, reproduction and disclosure are as set forth in NAFI Contract No. 
[ ]." 

(d) If any commercial computer software is delivered under this contract with the copyright 
notice of 17 U.S.C. 401, it will be presumed to be published and copyrighted and licensed to the 
NAFI in accordance with subparagraph c(3) of this clause, unless a statement substantially as 
follows accompanies such copyright notice: "Unpublished- rights reserved under the copyright 
laws of the United States." 

(End of clause) 

EMPLOYMENT REPORTS ON VETERANS (MAR 2020) BI.133 

(a) Definitions. As used in this clause, "Armed Forces service medal veteran," "disabled 
veteran," "other protected veteran," and "recently separated veteran," have the meanings given 
in the Equal Opportunity for Veterans clause BI.045. 

(b) Unless the Contractor is a State or local government agency, the Contractor shall report at 
least annually, as required by the Secretary of Labor, on- 

(1) The total number of employees in the contractor's workforce, by job category and hiring 
location, who are disabled veterans, other protected veterans, Armed Forces service medal 
veterans, and recently separated veterans. 

(2) The total number of new employees hired during the period covered by the report, and of the 
total, the number of disabled veterans, other protected veterans, Armed Forces service medal 
veterans, and recently separated veterans; and 

(3) The maximum number and minimum number of employees of the Contractor or 
subcontractor at each hiring location during the period covered by the report. 

(c) The Contractor shall report the above items by completing and filing the Form VETS-4212 
"Federal Contrator Veterans' Employment Report", (see "VETS-4212 Federal Contractor 
Reporting" and "Filing Your VETS-4212 Report" at http://www.dol.gov/vets/vets4212.htm). 

(d) The Contractor shall submit VETS-4212 Reports no later than September 30 of each year. 

(e) The employment activity report required by paragraphs (b)(2) and (b)(3) of this clause shall 
reflect total new hires, and maximum and minimum number of employees, during the most 
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recent 12-month period preceding the ending date selected for the report. Contractors may 
select an ending date- 

(1) As of the end of any pay period between July 1 and August 31 of the year the report is due; 
or 

(2) As of December 31, if the Contractor has prior written approval from the Equal Employment 
Opportunity Commission to do so for purposes of submitting the Employer Information Report 
EEO-1 (Standard Form 100). 

(f) The number of veterans reported must be based on data known to the contractor when 
completing the VETS-4212. The contractor's knowledge of veterans status may be obtained in a 
variety of ways, including an invitation to applicants to self-identify (in accordance with 41 CFR 
60-300.42), voluntary self-disclosure by employees, or actual knowledge of veteran status by 
the contractor. This paragraph does not relieve an employer of liability for discrimination under 
38 U.S.C. 4212. 

(g) The Contractor shall insert the terms of this clause in subcontracts of $150,000 or more 
unless exempted by rules, regulations, or orders of the Secretary of Labor. 

(End of clause) 

RESTRICTION ON ACQUISITION OF HAND OR MEASURING TOOLS (MAY 2011) BI.134 

Hand or measuring tools delivered under this contract shall be produced in the United States or 
its outlying areas which include Puerto Rico, Guam, U.S. Virgin Islands, American Samoa, 
Northern Mariana Islands, Midway Islands, Navassa Islands, Palmyra Atoll, Wake Island, 
Johnston Atoll, Baker, Howland and Jarvis Islands, and Kingman Reef. 

(End of clause) 

PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES (MAR 2020) BI.135 

(a) Definitions. As used in this clause- 

"Component" means any item supplied to the NAFI as part of an end product or of another 
component. 

"End product" means supplies delivered under a line item of this contract. 

"Qualifying country"- 

(1) Means a country with a reciprocal defense procurement memorandum of understanding or 
international agreement with the United States in which both countries agree to remove barriers 
to purchases of supplies produced in the other country or services performed by sources of the 
other country, and the memorandum or agreement complies, where applicable, with the 
requirements of section 36 of the Arms Export Control Act (22 U.S.C. 2776) and with 10 U.S.C. 
2457. 

(2) Accordingly, the following are qualifying countries: Australia, Austria, Belgium, Canada, 
Czech Republic, Denmark, Egypt, Estonia, Finland, France, Germany, Greece, Israel, Italy, 
Japan, Luxembourg, Netherlands, Norway, Poland, Portugal, Slovenia, Spain, Sweden, 
Switzerland, Turkey, and United Kingdom of Great Britain and Northern Ireland. 
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"Structual component" of a tent means a component that contributes to the form and stability of 
the tent (e.g. poles, frames, flooring, guy ropes pegs). Does not include equipment such as 
heating, cooling, or lighting. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

"U.S.-flag vessel" means a vessel of the United States or belonging to the United States, 
including any vessel registered or having national status under the laws of the United States. 

(b) The Contractor shall deliver under this contract only such of the following items, either as 
end products or components, that have been grown, reprocessed, reused, or produced in the 
United States: 

(1) Food. 

(2) Clothing and the materials and components thereof, other than sensors, electronics, or other 
items added to, and not normally associated with, clothing and the materials and components 
thereof. Clothing includes items such as outerwear, headwear, underwear, nightwear, footwear, 
hosiery, handwear, belts, badges, and insignia. 

(3) Tents and structural components of tents, tarpaulins, or covers. 

(4) Cotton and other natural fiber products. 

(5) Woven silk or woven silk blends. 

(6) Spun silk yarn for cartridge cloth. 

(7) Synthetic fabric, and coated synthetic fabric, including all textile fibers and yarns that are for 
use in such fabrics. 

(8) Canvas products. 

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured 
articles). 

(10) Any item of individual equipment (Federal Supply Class 8465) manufactured from or 
containing fibers, yarns, fabrics, or materials listed in this paragraph (b). 

(c) This clause does not apply- 

(1) To items for which the NAFI has determined that a satisfactory quality and sufficient quantity 
cannot be acquired as and when needed at U.S. market prices; 

(2) To incidental amounts of cotton, other natural fibers, or wool incorporated in an end product, 
for which the estimated value of the cotton, other natural fibers, or wool- 

(i) Is not more than 10 percent of the total price of the end product; and 

(ii) Does not exceed the simplified acquisition threshold; 

(3) To waste and byproducts of cotton or wool fiber for use in the production of propellants and 
explosives; 

(4) To foods, other than fish, shellfish, or seafood, that have been manufactured or processed in 
the United States, regardless of where the foods (and any component if applicable) were grown 
or produced. Fish, shellfish, or seafood manufactured or processed in the United States and 
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fish, shellfish, or seafood contained in foods manufactured or processed in the United States 
shall be provided in accordance with paragraph (d) of this clause; 

(5) To chemical warfare protective clothing produced in a qualifying country; or 

(6) To fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but does 
apply to the synthetic or coated synthetic fabric itself), if- 

(i) The fabric is to be used as a component of an end product that is not a textile product. 
Examples of textile products, made in whole or in part of fabric, include: 

(A) Draperies, floor coverings, furnishings, and bedding (Federal Supply Group 72, Household 
and Commercial Furnishings and Appliances); 

(B) Items made in whole or in part of fabric in Federal Supply Group 83, 
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothing, Individual 
Equipment and Insignia; 

(C) Upholstered seats (whether for household, office, or other use); and 

(D) Parachutes (Federal Supply Class 1670); or 

(ii) The fibers and yarns are para-aramid fibers and continuous filament para-aramid yarns 
manufactured in a qualifying country. 

(d)(1) Fish, shellfish, and seafood delivered under this contract, or contained in foods delivered 
under this contract- 

(i) Shall be taken from the sea by U.S.-flag vessels; or 

(ii) If not taken from the sea, shall be obtained from fishing within the United States; and 

(2) Any processing or manufacturing of the fish, shellfish, or seafood shall be performed on a 
U.S.-flag vessel or in the United States. 

(End of clause) 

WORKERS' COMPENSATION INSURANCE (Defense Base Act) (MAR 2020) BI.136 

(a) The Contractor shall 

(1) Before commencing performance under this contract, establish provisions to provide for the 
payment of disability compensation and medical benefits to covered employees and death 
benefits to their eligible survivors, by purchasing workers' compensation insurance or qualifying 
as a self-insurer under the Longshore and Harbor Workers' Compensation Act (33 U.S.C. 932) 
as extended by the Defense Base Act (42 U.S.C.1651, etseq.), and continue to maintain 
provisions to provide such Defense Base Act benefits until contract performance is completed; 

(2) Within ten days of an employee's injury or death or from the date the Contractor has 
knowledge of the injury or death, submit Form LS-202 (Employee's First Report of Injury or 
Occupational Illness) to the Department of Labor in accordance with the Longshore and Harbor 
Workers' Compensation Act (33 U.S.C. 930(a), 20 CFR 702.201 to 702.203); 

(3) Pay all compensation due for disability or death within the time frames required by the 
Longshore and Harbor Workers' Compensation Act (33 U.S.C. 914, 20 CFR 702.231 and 
703.232); 
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(4) Provide for medical care as required by the Longshore and Harbor Workers' Compensation 
Act (33 U.S.C. 907, 20 CFR 702.402 and 702.419); 

(5) If controverting the right to compensation, submit Form LS-207 (Notice of Controversion of 
Right to Compensation) to the Department of Labor in accordance with the Longshore and 
Harbor Workers' Compensation Act (33 U.S.C. 914(d), 20 CFR 702.251); 

(6) Immediately upon making the first payment of compensation in any case, submit Form LS-
206 (Payment Of Compensation Without Award) to the Department of Labor in accordance with 
the Longshore and Harbor Workers' Compensation Act (33 U.S.C. 914(c), 20 CFR 702.234); 

(7) When payments are suspended or when making the final payment, submit Form LS-208 
(Notice of Final Payment or Suspension of Compensation Payments) to the Department of 
Labor in accordance with the Longshore and Harbor Workers' Compensation Act (33 U.S.C. 
914(c) and (g), 20 CFR 702.234 and 702.235); and 

(8) Adhere to all other provisions of the Longshore and Harbor Workers' Compensation Act as 
extended by the Defense Base Act, and Department of Labor regulations at 20 CFR Parts 701 
to 704. 

(b) For additional information on the Longshore and Harbor Workers' Compensation Act 
requirements see http://www.dol.gov/owcp/dlhwc/lsdba.htm. 

(c) The Contractor shall insert the substance of this clause, including this paragraph (c), in all 
subcontracts to which the Defense Base Act applies. 

(End of clause) 

WORKERS COMPENSATION AND WAR-HAZARD INSURANCE OVERSEAS (DEC 2013). 
BI.137 

(a) This paragraph applies if the Contractor employs any person who, but for a waiver granted 
by the Secretary of Labor, would be subject to workers' compensation insurance under the 
Defense Base Act (42 U.S.C. 1651, et seq.). On behalf of employees for whom the applicability 
of the Defense Base Act has been waived, the Contractor shall 

(1) provide, before commencing performance under this contract, at least that workers' 
compensation insurance or the equivalent as the laws of the country of which these employees 
are nationals may require, and 

(2) continue to maintain it until performance is completed. The Contractor shall insert, in all 
subcontracts under this contract to which the Defense Base Act would apply but for the waiver, 
a clause similar to this paragraph (a) (including this sentence) imposing upon those 
subcontractors this requirement to provide such workers' compensation insurance coverage. 

(b) This paragraph applies if the Contractor or any subcontractor under this contract employs 
any person who, but for a waiver granted by the Secretary of Labor, would be subject to the War 
Hazards Compensation Act (42 U.S.C. 1701, et seq.). On behalf of employees for whom the 
applicability of the Defense Base Act (and hence that of the War Hazards Compensation Act) 
has been waived, the Contractor shall, subject to reimbursement as provided elsewhere in this 
contract, afford the same protection as that provided in the War Hazards Compensation Act, 
except that the level of benefits shall conform to any law or international agreement controlling 
the benefits to which the employees may be entitled. In all other respects, the standards of the 
War Hazards Compensation Act shall apply; e.g., the definition of war-hazard risks (injury, 
death, capture, or detention as the result of a war hazard as defined in the Act), proof of loss, 
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and exclusion of benefits otherwise covered by workers' compensation insurance or the 
equivalent. Unless the Contractor elects to assume directly the liability to subcontractor 
employees created by this clause, the Contractor shall insert, in all subcontracts under this 
contract to which the War Hazards Compensation Act would apply but for the waiver, a clause 
similar to this paragraph (b) (including this sentence) imposing upon those subcontractors this 
requirement to provide war-hazard benefits. 

(End of Clause) 

EMPLOYMENT ELIGIBILITY VERIFICATION (MAR 2020) BI.138 

(a) Definitions. As used in this clause- 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply that is- 

(i) A commercial item (as defined in paragraph (1) of the definition at 2.101); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, without modification, in the same form in which it is sold in the 
commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. Per 46 CFR 525.1 (c)(2), "bulk cargo" means cargo that is loaded and 
carried in bulk onboard ship without mark or count, in a loose unpackaged form, having 
homogenous characteristics. Bulk cargo loaded into intermodal equipment, except LASH or 
Seabee barges, is subject to mark and count and, therefore, ceases to be bulk cargo. 

"Employee assigned to the contract" means an employee who was hired after November 6, 
1986 (after November 27, 2009 in the Commonwealth of the Northern Mariana Islands), who is 
directly performing work, in the United States, under a contract that is required to include the 
clause prescribed at 22.1803. An employee is not considered to be directly performing work 
under a contract if the employee- 

(1) Normally performs support work, such as indirect or overhead functions; and 

(2) Does not perform any substantial duties applicable to the contract. 

"Subcontract" means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract. It includes but is not limited to 
purchase orders, and changes and modifications to purchase orders. 

"Subcontractor" means any supplier, distributor, vendor, or firm that furnishes supplies or 
services to or for a prime Contractor or another subcontractor. 

"United States", as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the District of 
Columbia, Puerto Rico, Guam, the Commonwealth of the Northern Mariana Islands, and the 
U.S. Virgin Islands. 

(b) Enrollment and verification requirements. 

(1) If the Contractor is not enrolled as a Federal Contractor in E-Verify at time of contract award, 
the Contractor shall- 
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(i) Enroll. Enroll as a Federal Contractor in the E-Verify program within 30 calendar days of 
contract award; 

(ii) Verify all new employees. Within 90 calendar days of enrollment in the E-Verify program, 
begin to use E-Verify to initiate verification of employment eligibility of all new hires of the 
Contractor, who are working in the United States, whether or not assigned to the contract, within 
3 business days after the date of hire (but see paragraph (b)(3) of this section); and 

(iii) Verify employees assigned to the contract. For each employee assigned to the contract, 
initiate verification within 90 calendar days after date of enrollment or within 30 calendar days of 
the employee's assignment to the contract, whichever date is later (but see paragraph (b)(4) of 
this section). 

(2) If the Contractor is enrolled as a Federal Contractor in E-Verify at time of contract award, the 
Contractor shall use E-Verify to initiate verification of employment eligibility of- 

(i) All new employees. 

(A) Enrolled 90 calendar days or more. The Contractor shall initiate verification of all new hires 
of the Contractor, who are working in the United States, whether or not assigned to the contract, 
within 3 business days after the date of hire (but see paragraph (b)(3) of this section); or 

(B) Enrolled less than 90 calendar days. Within 90 calendar days after enrollment as a Federal 
Contractor in E-Verify, the Contractor shall initiate verification of all new hires of the Contractor, 
who are working in the United States, whether or not assigned to the contract, within 3 business 
days after the date of hire (but see paragraph (b)(3) of this section); or 

(ii) Employees assigned to the contract. For each employee assigned to the contract, the 
Contractor shall initiate verification within 90 calendar days after date of contract award or within 
30 days after assignment to the contract, whichever date is later (but see paragraph (b)(4) of 
this section). 

(3) If the Contractor is an institution of higher education (as defined at 20 U.S.C. 1001(a)); a 
State or local government or the government of a Federally recognized Indian tribe; or a surety 
performing under a takeover agreement entered into with a Federal agency pursuant to a 
performance bond, the Contractor may choose to verify only employees assigned to the 
contract, whether existing employees or new hires. The Contractor shall follow the applicable 
verification requirements at (b)(1) or (b)(2) respectively, except that any requirement for 
verification of new employees applies only to new employees assigned to the contract. 

(4) Option to verify employment eligibility of all employees. The Contractor may elect to verify all 
existing employees hired after November 6, 1986 (after November 27, 2009, in the 
Commonwealth of the Northern Mariana Islands), rather than just those employees assigned to 
the contract. The Contractor shall initiate verification for each existing employee working in the 
United States who was hired after November 6, 1986 (after November 27, 2009, in the 
Commonwealth of the Northern Mariana Islands), within 180 calendar days of- 

(i) Enrollment in the E-Verify program; or 

(ii) Notification to E-Verify Operations of the Contractor's decision to exercise this option, using 
the contact information provided in the E-Verify program Memorandum of Understanding 
(MOU). 

(5) The Contractor shall comply, for the period of performance of this contract, with the 
requirements of the E-Verify program MOU. 
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(i) The Department of Homeland Security (DHS) or the Social Security Administration (SSA) 
may terminate the Contractor's MOU and deny access to the E-Verify system in accordance 
with the terms of the MOU. In such case, the Contractor will be referred to a suspension or 
debarment official. 

(ii) During the period between termination of the MOU and a decision by the suspension or 
debarment official whether to suspend or debar, the Contractor is excused from its obligations 
under paragraph (b) of this clause. If the suspension or debarment official determines not to 
suspend or debar the Contractor, then the Contractor must reenroll in E-Verify. 

(c) Web site. Information on registration for and use of the E-Verify program can be obtained via 
the Internet at the Department of Homeland Security Web site: http://www.dhs.gov/E-Verify 
gov/E-Verify. 

(d) Individuals previously verified. The Contractor is not required by this clause to perform 
additional employment verification using E-Verify for any employee- 

(1) Whose employment eligibility was previously verified by the Contractor through the E-Verify 
program; 

(2) Who has been granted and holds an active U.S. Government security clearance for access 
to confidential, secret, or top secret information in accordance with the National Industrial 
Security Program Operating Manual; or 

(3) Who has undergone a completed background investigation and been issued credentials 
pursuant to Homeland Security Presidential Directive (HSPD)-12, Policy for a Common 
Identification Standard for Federal Employees and Contractors. 

(e) Subcontracts. The Contractor shall include the requirements of this clause, including this 
paragraph (e) (appropriately modified for identification of the parties), in each subcontract that- 

(1) Is for- 

(i) Commercial or noncommercial services (except for commercial services that are part of the 
purchase of a COTS item (or an item that would be a COTS item, but for minor modifications), 
performed by the COTS provider, and are normally provided for that COTS item); or 

(ii) Construction; 

(2) Has a value of more than $3,500; and 

(3) Includes work performed in the United States. 

(End of Clause) 

BUY AMERICAN - CONSTRUCTION MATERIALS (DEC 2022) BI.139 

(a) Definitions. As used in this clause-- 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply (including construction material) that is- 

(i) A commercial product (as defined in paragraph (1) of the definition of "commercial product" at 
clause BI.001); 

(ii) Sold in substantial quantities in the commercial marketplace; and 
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(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. 

"Construction material" means an article, material, or supply brought to the construction site by 
the Contractor or a subcontractor for incorporation into the building or work. The term also 
includes an item brought to the site preassembled from articles, materials, or supplies. 
However, emergency life safety systems, such as emergency lighting, fire alarm, and audio 
evacuation systems, that are discrete systems incorporated into a public building or work and 
that are produced as complete systems, are evaluated as a single and distinct construction 
material regardless of when or how the individual parts or components of those systems are 
delivered to the construction site. Materials purchased directly by the NAFI are supplies, not 
construction material. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the construction material (whether or not such costs are 
paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is 
issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the construction material. 

"Critical component" means a component that is mined, produced, or manufactured in the 
United States and deemed critical to the U.S. supply chain. The list of critical components will 
be found at FAR 25.105. 

"Critical item" means a domestic construction material or domestic end product that is deemed 
critical to U.S. supply chain resiliency. The list of critical items will be found at FAR 25.105. 

"Domestic construction material" means- 

(1) For construction material that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured construction material mined or produced in the United States; or 

(ii) A construction material manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
60 percent of the cost of all its components, except that the percentage will be 65 percent for 
items delivered in calendar years 2024 through 2028 and 75 percent for items delivered starting 
in calendar year 2029. Components of foreign origin of the same class or kind for which 
nonavailability determinations have been made are treated as domestic. Components of 
unknown origin are treated as foreign; or 

(B) The construction material is a COTS item; or 

(2) For construction material that consists wholly or predominantly of iron or steel or a 
combination of both, a construction material manufactured in the United States if the cost of 
foreign iron and steel constitutes less than 5 percent of the cost of all components used in such 
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construction material. The cost of foreign iron and steel includes but is not limited to the cost of 
foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the construction material and a good faith estimate of the 
cost of all foreign iron or steel components excluding COTS fasteners. Iron or steel components 
of unknown origin are treated as foreign. If the construction material contains multiple 
components, the cost of all the materials used in such construction material is calculated in 
accordance with the definition of "cost of components". 

"Fastener" means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 

"Foreign construction material" means a construction material other than a domestic 
construction material. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Domestic preference. 

(1) This clause implements 41 U.S.C. Chapter 83, Buy American by providing a preference for 
domestic construction material. In accordance with 41 U.S.C. 1907, the domestic content test of 
the Buy American statute is waived for construction material that is a COTS item, except that for 
construction material that consists wholly or predominantly of iron or steel or a combination of 
both, the domestic content test is applied only to the iron and steel content of the construction 
materials, excluding COTS fasteners. The Contractor shall use only domestic construction 
material in performing this contract, except as provided in paragraphs (b)(2) and (b)(3) of this 
clause. 

(2) This requirement does not apply to information technology that is a commercial item or to the 
construction materials or components listed by the NAFI as follows: 

[Contracting Officer to list applicable excepted materials or indicate "none"] 

(3) The Contracting Officer may add other foreign construction material to the list in paragraph 
(b)(2) of this clause if the NAFI determines that- 

(i)The cost of domestic construction material would be unreasonable. 

(A)For domestic construction material that is not a critical item or does not contain critical 
components. 
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(1)The cost of a particular domestic construction material subject to the requirements of the Buy 
American statute is unreasonable when the cost of such material exceeds the cost of foreign 
material by more than 20 percent; 

(2)For construction material that is not a COTS item and does not consist wholly or 
predominantly of iron or steel or a combination of both, if the cost of a particular domestic 
construction material is determined to be unreasonable or there is no domestic offer received, 
and the low offer is for foreign construction material that is manufactured in the United States 
and does not exceed 55 percent domestic content, the Contracting Officer will treat the lowest 
offer of foreign construction material that exceeds 55 percent domestic content as a domestic 
offer and determine whether the cost of that offer is unreasonable by applying the evaluation 
factor listed in paragraph (b)(3)(i)(A)(1) of this clause. 

(3)The procedures in paragraph (b)(3)(i)(A)(2) of this clause will no longer apply as of January 
1, 2030. 

(B)For domestic construction material that is a critical item or contains critical 
components.(1)The cost of a particular domestic construction material that is a critical item or 
contains critical components, subject to the requirements of the Buy American statute, is 
unreasonable when the cost of such material exceeds the cost of foreign material by more than 
20 percent plus the additional preference factor identified for the critical item or construction 
material containing critical components listed at FAR 25.105. 

(2)For construction material that does not consist wholly or predominantly of iron or steel or a 
combination of both, if the cost of a particular domestic construction material is determined to be 
unreasonable or there is no domestic offer received, and the low offer is for foreign construction 
material that does not exceed 55 percent domestic content, the Contracting Officer will treat the 
lowest foreign offer of construction material that is manufactured in the United States and 
exceeds 55 percent domestic content as a domestic offer, and determine whether the cost of 
that offer is unreasonable by applying the evaluation factor listed in paragraph (b)(3)(i)(B)(1) of 
this clause. 

(3)The procedures in paragraph (b)(3)(i)(B)(2) of this clause will no longer apply as of January 
1, 2030. 

(ii) The application of the restriction of the Buy American statute to a particular construction 
material would be impracticable or inconsistent with the public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United States in 
sufficient and reasonably available commercial quantities of a satisfactory quality. 

(c) Request for determination of inapplicability of the Buy American statute. (1)(i) Any Contractor 
request to use foreign construction material in accordance with paragraph (b)(3) of this clause 
shall include adequate information for NAFI evaluation of the request, including-- 

(A) A description of the foreign and domestic construction materials; 

(B) Unit of measure; 

(C) Quantity; 

(D) Price; 

(E) Time of delivery or availability; 

(F) Location of the construction project; 
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(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign construction materials cited in 
accordance with paragraph (b)(3) of this clause. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 
completed price comparison table in the format in paragraph (d) of this clause. 

(iii) The price of construction material shall include all delivery costs to the construction site and 
any applicable duty (whether or not a duty-free certificate may be issued). 

(iv) Any Contractor request for a determination submitted after contract award shall explain why 
the Contractor could not reasonably foresee the need for such determination and could not have 
requested the determination before contract award. If the Contractor does not submit a 
satisfactory explanation, the Contracting Officer need not make a determination. 

(2) If the NAFI determines after contract award that an exception to the Buy American Act 
applies and the Contracting Officer and the Contractor negotiate adequate consideration, the 
Contracting Officer will modify the contract to allow use of the foreign construction material. 
However, when the basis for the exception is the unreasonable price of a domestic construction 
material, adequate consideration is not less than the differential established in paragraph 
(b)(3)(i) of this clause. 

(3) Unless the NAFI determines that an exception to the Buy American Act applies, use of 
foreign construction material is noncompliant with the Buy American Act. 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON 

Construction material description Unit of 
measure Quantity Price (dollars) 

* 
Item 1 
Foreign construction material       
Domestic construction material       
Item 2 
Foreign construction material       
Domestic construction material       

 

[*Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued).] 

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary.] 

[Include other applicable supporting information.] 

(End of Clause) 
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BUY AMERICAN - CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS (DEC 
2022) BI.140 

(a) Definitions. As used in this clause- 

"Caribbean Basin country construction material" means a construction material that-- 

(1) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a Caribbean Basin country into a new 
and different construction material distinct from the materials from which it was transformed. 

"Commercially available off-the-shelf (COTS) item"- 

(1) Means any item of supply (including construction material) that is- 

(i) A commercial product (as defined in BI.001); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. 

"Component" means an article, material, or supply incorporated directly into a construction 
material. 

"Construction material" means an article, material, or supply brought to the construction site by 
the Contractor or subcontractor for incorporation into the building or work. The term also 
includes an item brought to the site preassembled from articles, materials, or supplies. 
However, emergency life safety systems, such as emergency lighting, fire alarm, and audio 
evacuation systems, that are discrete systems incorporated into a public building or work and 
that are produced as complete systems, are evaluated as a single and distinct construction 
material regardless of when or how the individual parts or components of those systems are 
delivered to the construction site. Materials purchased directly by the NAFI are supplies, not 
construction material. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the construction material (whether or not such costs are 
paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is 
issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the construction material. 

"Critical component" means a component that is mined, produced, or manufactured in the 
United States and deemed critical to the U.S. supply chain. The list of critical components will 
be published at FAR 25.105. 
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"Critical item" means a domestic construction material or domestic end product that is deemed 
critical to U.S. supply chain resiliency. The list of critical items will be published at FAR 25.105. 

"Designated country" means any of the following countries: 

(1) A World Trade Organization Government Procurement Agreement country (Armenia, Aruba, 
Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Denmark, 
Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, 
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, 
Montenegro, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, 
Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or United Kingdom); 

(2) A Free Trade Agreement country (Australia, Bahrain, Chile, Colombia, Costa Rica, 
Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, or Singapore); 

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, 
Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic Republic of Congo, 
Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, 
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Nepal, Niger, 
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, 
South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, 
Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, 
Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint Eustatius, 
Sint Maarten, or Trinidad and Tobago). 

"Designated country construction material" means a construction material that is a WTO GPA 
country construction material, an FTA country construction material, a least developed country 
construction material, or a Caribbean Basin country construction material. 

"Domestic construction material" means- 

(1) For construction material that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured construction material mined or produced in the United States; or 

(ii) A construction material manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
55 percent of the cost of all its components. Components of foreign origin of the same class or 
kind for which nonavailability determinations have been made are treated as domestic. 
Components of unknown origin are treated as foreign; or 

(B) The construction material is a COTS item; or 

(2) For construction material that consists wholly or predominantly of iron or steel or a 
combination of both, a construction material manufactured in the United States if the cost of 
foreign iron and steel constitutes less than 5 percent of the cost of all components used in such 
construction material. The cost of foreign iron and steel includes but is not limited to the cost of 
foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the construction material and a good faith estimate of the 
cost of all foreign iron or steel components excluding COTS fasteners. Iron or steel components 
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of unknown origin are treated as foreign. If the construction material contains multiple 
components, the cost of all the materials used in such construction material is calculated in 
accordance with the definition of "cost of components". 

"Fastener" means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 

"Foreign construction material" means a construction material other than a domestic 
construction material. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement country construction material" means a construction material that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a FTA country into a new and different 
construction material distinct from the materials from which it was transformed. 

"Least developed country construction material" means a construction material that-- 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a least developed country into a new and 
different construction material distinct from the materials from which it was transformed. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

"WTO GPA country construction material" means a construction material that-- 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a WTO GPA country into a new and 
different construction material distinct from the materials from which it was transformed. 

(b) Construction materials. (1) This clause implements 41 U.S.C. Chapter 83, Buy American, by 
providing a preference for domestic construction material. In accordance with 41 U.S.C. 1907, 
the domestic content test of the Buy American statute is waived for construction material that is 
a COTS item, except that for construction material that consists wholly or predominantly of iron 
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or steel or a combination of both, the domestic content test is applied only to the iron and steel 
content of the construction material, excluding COTS fasteners. In addition, the Contracting 
Officer has determined that the WTO GPA and Free Trade Agreements (FTAs) apply to this 
acquisition. Therefore, the Buy American restrictions are waived for designated country 
construction materials. 

(2) The Contractor shall use only domestic or designated country construction material in 
performing this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause. 

(3) The requirement in paragraph (b)(2) of this clause does not apply to information technology 
that is a commercial item or to the construction materials or components listed by the NAFI as 
follows: 

[Contracting Officer to list applicable excepted materials or indicate "none"] 

(4) The Contracting Officer may add other foreign construction material to the list in paragraph 
(b)(3) of this clause if the NAFI determines that-- 

(i) The cost of domestic construction material would be unreasonable. The cost of a particular 
domestic construction material subject to the restrictions of the Buy American statute is 
unreasonable when the cost of such material exceeds the cost of foreign material by more than 
20 percent; 

(ii) The application of the restriction of the Buy American statute to a particular construction 
material would be impracticable or inconsistent with the public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United States in 
sufficient and reasonably available commercial quantities of a satisfactory quality. 

(c) Request for determination of inapplicability of the Buy American Statute. (1)(i) Any 
Contractor request to use foreign construction material in accordance with paragraph (b)(4) of 
this clause shall include adequate information for NAFI evaluation of the request, including-- 

(A) A description of the foreign and domestic construction materials; 

(B) Unit of measure; 

(C) Quantity; 

(D) Price; 

(E) Time of delivery or availability; 

(F) Location of the construction project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign construction materials cited in 
accordance with paragraph (b)(3) of this clause. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 
completed price comparison table in the format in paragraph (d) of this clause. 

(iii) The price of construction material shall include all delivery costs to the construction site and 
any applicable duty (whether or not a duty-free certificate may be issued). 

(iv) Any Contractor request for a determination submitted after contract award shall explain why 
the Contractor could not reasonably foresee the need for such determination and could not have 
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requested the determination before contract award. If the Contractor does not submit a 
satisfactory explanation, the Contracting Officer need not make a determination. 

(2) If the NAFI determines after contract award that an exception to the Buy American statute 
applies and the Contracting Officer and the Contractor negotiate adequate consideration, the 
Contracting Officer will modify the contract to allow use of the foreign construction material. 
However, when the basis for the exception is the unreasonable price of a domestic construction 
material, adequate consideration is not less than the differential established in paragraph 
(b)(4)(i) of this clause. 

(3) Unless the NAFI determines that an exception to the Buy American statute applies, use of 
foreign construction material is noncompliant with the Buy American statute. 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 

Foreign and Domestic Construction Materials Price Comparison 

Construction material description Unit of measure Quantity Price (dollars) * 
Item 1 
Foreign construction material       
Domestic construction material       
Item 2 
Foreign construction material       
Domestic construction material       

 

[*Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued).] 

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary.] 

[Include other applicable supporting information.] 

(End of Clause) 

BUY AMERICAN - CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS (DEC 
2022) - ALTERNATE I (DEC 2022) BI.140 

(a) Definitions. As used in this clause- 

"Bahrainian, Mexican, or Omani construction material" means a construction material that- 

(1) Is wholly the growth, product, or manufacture of Bahrain or Mexico; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in Bahrain, Mexico, or Oman into a new 
and different construction material distinct from the materials from which it was transformed. 

"Commercially available off-the-shelf (COTS) item"- 
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(1) Means any item of supply (including construction material) that is- 

(i) A commercial product (as defined in BI.001); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the NAFI, under a contract or subcontract at any tier, without modification, in the 
same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. 

"Component" means an article, material, or supply incorporated directly into a construction 
material. 

"Construction material" means an article, material, or supply brought to the construction site by 
the Contractor or subcontractor for incorporation into the building or work. The term also 
includes an item brought to the site preassembled from articles, materials, or supplies. 
However, emergency life safety systems, such as emergency lighting, fire alarm, and audio 
evacuation systems, that are discrete systems incorporated into a public building or work and 
that are produced as complete systems, are evaluated as a single and distinct construction 
material regardless of when or how the individual parts or components of those systems are 
delivered to the construction site. Materials purchased directly by the NAFI are supplies, not 
construction material. 

"Cost of components" means- 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 
costs to the place of incorporation into the construction material (whether or not such costs are 
paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is 
issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture 
of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the construction material. 

"Designated country" means any of the following countries: 

(1) A World Trade Organization Government Procurement Agreement country (Armenia, Aruba, 
Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Denmark. 
Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland Ireland, Israel, Italy, 
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, 
Montenegro, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, 
Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or United Kingdom); 

(2) A Free Trade Agreement country (Australia, Bahrain, Chile, Colombia, Costa Rica, 
Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, or Singapore); 

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, 
Burundi, Cambodia Central African Republic, Chad, Comoros, Democratic Republic of Congo, 
Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, 
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Nepal, Niger, 
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Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, 
South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, 
Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, 
Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint Eustatius, 
Sint Maarten, or Trinidad and Tobago). 

"Designated country construction material" means a construction material that is a WTO GPA 
country construction material, an FTA country construction material, a least developed country 
construction material, or a Caribbean Basin country construction material. 

"Domestic construction material" means- 

(1) For construction material that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

(i) An unmanufactured construction material mined or produced in the United States; or 

(ii) A construction material manufactured in the United States, if- 

(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
55 percent of the cost of all its components. Components of foreign origin of the same class or 
kind for which nonavailability determinations have been made are treated as domestic. 
Components of unknown origin are treated as foreign; or 

(B) The construction material is a COTS item; or 

(2) For construction material that consists wholly or predominantly of iron or steel or a 
combination of both, a construction material manufactured in the United States if the cost of 
foreign iron and steel constitutes less than 5 percent of the cost of all components used in such 
construction material. The cost of foreign iron and steel includes but is not limited to the cost of 
foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the construction material and a good faith estimate of the 
cost of all foreign iron or steel components excluding COTS fasteners. Iron or steel components 
of unknown origin are treated as foreign. If the construction material contains multiple 
components, the cost of all the materials used in such construction material is calculated in 
accordance with the definition of "cost of components". 

"Fastener" means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 

"Foreign construction material" means a construction material other than a domestic 
construction material. 

"Foreign iron and steel" means iron or steel products not produced in the United States. 
Produced in the United States means that all manufacturing processes of the iron or steel must 
take place in the United States, from the initial melting stage through the application of coatings, 
except metallurgical processes involving refinement of steel additives. The origin of the 
elements of the iron or steel is not relevant to the determination of whether it is domestic or 
foreign. 

"Free Trade Agreement country construction material" means a construction material that- 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) country; or 
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(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a FTA country into a new and different 
construction material distinct from the materials from which it was transformed. 

"Least developed country construction material" means a construction material that-- 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a least developed country into a new and 
different construction material distinct from the materials from which it was transformed. 

"Predominantly of iron or steel or a combination of both" means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and 
steel is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), 
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the 
cost of iron or steel components excluding COTS fasteners. 

"Steel" means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent 
carbon, and may include other elements. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

"WTO GPA country construction material" means a construction material that-- 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 

(2) In the case of a construction material that consists in whole or in part of materials from 
another country, has been substantially transformed in a WTO GPA country into a new and 
different construction material distinct from the materials from which it was transformed. 

(b) Construction materials. 

(1) This clause implements 41 U.S.C. Chapter 83, Buy American, by providing a preference for 
domestic construction material. In accordance with 41 U.S.C. 1907, the domestic content test of 
the Buy American statute is waived for construction material that is a COTS item, except that for 
construction material that consists wholly or predominantly of iron or steel or a combination of 
both, the domestic content test is applied only to the iron and steel content of the construction 
material, excluding COTS fasteners. In addition, the Contracting Officer has determined that the 
WTO GPA and all the Free Trade Agreements except the Bahrain FTA, United States-Mexico-
Canada Agreement, and the Oman FTA apply to this acquisition. Therefore, the Buy American 
statute restrictions are waived for designated country construction materials other than 
Bahrainian, Mexican, or Omani construction materials. 

(2) The Contractor shall use only domestic, or designated country construction material other 
than Bahrainian, Mexican, or Omani construction material in performing this contract, except as 
provided in paragraphs (b)(3) and (b)(4) of this clause. 

(3) The requirement in paragraph (b)(2) of this clause does not apply to information technology 
that is a commercial item or to the construction materials or components listed by the NAFI as 
follows: 

[Contracting Officer to list applicable excepted materials or indicate "none"] 

(4) The Contracting Officer may add other foreign construction material to the list in paragraph 
(b)(3) of this clause if the NAFI determines that-- 
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(i) The cost of domestic construction material would be unreasonable. The cost of a particular 
domestic construction material subject to the restrictions of the Buy American statute is 
unreasonable when the cost of such material exceeds the cost the cost of foreign material by 
more than 20 percent; 

(ii) The application of the restriction of the Buy American statute to a particular construction 
material would be impracticable or inconsistent with the public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United States in 
sufficient and reasonably available commercial quantities of a satisfactory quality. 

(c) Request for determination of inapplicability of the Buy American Statute. (1)(i) Any 
Contractor request to use foreign construction material in accordance with paragraph (b)(4) of 
this clause shall include adequate information for NAFI evaluation of the request, including-- 

(A) A description of the foreign and domestic construction materials; 

(B) Unit of measure; 

(C) Quantity; 

(D) Price; 

(E) Time of delivery or availability; 

(F) Location of the construction project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign construction materials cited in 
accordance with paragraph (b)(3) of this clause. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 
completed price comparison table in the format in paragraph (d) of this clause. 

(iii) The price of construction material shall include all delivery costs to the construction site and 
any applicable duty (whether or not a duty-free certificate may be issued). 

(iv) Any Contractor request for a determination submitted after contract award shall explain why 
the Contractor could not reasonably foresee the need for such determination and could not have 
requested the determination before contract award. If the Contractor does not submit a 
satisfactory explanation, the Contracting Officer need not make a determination. 

(2) If the NAFI determines after contract award that an exception to the Buy American statute 
applies and the Contracting Officer and the Contractor negotiate adequate consideration, the 
Contracting Officer will modify the contract to allow use of the foreign construction material. 
However, when the basis for the exception is the unreasonable price of a domestic construction 
material, adequate consideration is not less than the differential established in paragraph 
(b)(4)(i) of this clause. 

(3) Unless the NAFI determines that an exception to the Buy American statute applies, use of 
foreign construction material is noncompliant with the Buy American statute. 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 
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Foreign and Domestic Construction Materials Price Comparison 

Construction material description Unit of measure Quantity Price (dollars) * 
Item 1 
Foreign construction material       
Domestic construction material       
Item 2 
Foreign construction material       
Domestic construction material       

 

[*Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued).] 

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary.] 

[Include other applicable supporting information.] 

(End of Clause) 

ESTABLISHING A MINIMUM WAGE FOR CONTRACTORS (JAN 2022) BI.141 

(a) Definitions. As used in this clause- 

United States means the 50 states, the District of Columbia, Puerto Rico, the Northern Mariana 
Islands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake Island, and 
the outer Continental Shelf as defined in the Outer Continental Shelf Lands Act (43 U.S.C. 
1331, et seq.). 

Worker - 

(1) (i) Means any person engaged in performing work on, or in connection with, a contract 
covered by Executive Order 14026, and- 

(A) Whose wages under such contract are governed by the Fair Labor Standards Act ( 29 
U.S.C. chapter 8), the Service Contract Labor Standards statute ( 41 U.S.C. chapter 67), or the 
Wage Rate Requirements (Construction) statute ( 40 U.S.C. chapter 31, subchapter IV); 

(B) Other than individuals employed in a bona fide executive, administrative, or professional 
capacity, as those terms are defined in 29 CFR part 541; and 

(C) Regardless of the contractual relationship alleged to exist between the individual and the 
employer. 

(ii) Includes workers performing on, or in connection with, the contract whose wages are 
calculated pursuant to special certificates issued under 29 U.S.C. 214(c). 

(iii) Also includes any person working on, or in connection with, the contract and individually 
registered in a bona fide apprenticeship or training program registered with the Department of 
Labor's Employment and Training Administration, Office of Apprenticeship, or with a State 
Apprenticeship Agency recognized by the Office of Apprenticeship. 
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(2) (i) A worker performs on a contract if the worker directly performs the specific services called 
for by the contract; and 

(ii) A worker performs in connection with a contract if the worker's work activities are necessary 
to the performance of a contract but are not the specific services called for by the contract. 

(b) Executive Order. This contract is subject to Executive Order (E.O.) 14026 (herein referred to 
as the Order), the regulations issued by the Secretary of Labor in 29 CFR part 10 pursuant to 
the Order, and the requirements set forth herein. 

(c) Previous Orders. E.O. 13658 established minimum wages for certain workers at $10.10 per 
hour. The E.O. 13658 rate has increased each year since 2015, rising to $11.25 on January 1, 
2022. As of January 30, 2022, E.O. 13658 is superseded by the Order to the extent that it is 
inconsistent with the Order. In the event that the Order rate is higher than that required under 
E.O. 13658, this clause requires the Order minimum wage rate to be paid. 

(d) Minimum Wage Rate. 

(1) The Contractor shall pay to workers, while performing in the United States, and performing 
on, or in connection with, this contract, a minimum hourly wage rate of $15.00 per hour 
beginning January 30, 2022. 

(2) The Contractor shall adjust the minimum wage paid, if necessary, beginning January 1, 
2023, and annually thereafter, to meet the applicable annual E.O. minimum wage. The 
Administrator of the Department of Labor's Wage and Hour Division (the Administrator) will 
publish annual determinations in the Federal Register no later than 90 days before the effective 
date of the new E.O. minimum wage rate. The Administrator will also publish the applicable E.O. 
minimum wage on https://www.sam.gov (or any successor website), and a general notice on all 
wage determinations issued under the Service Contract Labor Standards statute or the Wage 
Rate Requirements (Construction) statute, that will provide information on the E.O. minimum 
wage and how to obtain annual updates. The applicable published E.O. minimum wage is 
incorporated by reference into this contract. 

(3) (i) The Contractor may request a price adjustment only after the effective date of the new 
annual E.O. minimum wage determination. Prices will be adjusted only for increased labor costs 
(including subcontractor labor costs) as a result of an increase in the annual E.O. minimum 
wage, and for associated labor costs (including those for subcontractors). Associated labor 
costs shall include increases or decreases that result from changes in social security and 
unemployment taxes and workers' compensation insurance, but will not otherwise include any 
amount for general and administrative costs, overhead, or profit. 

(ii) Subcontractors may be entitled to adjustments due to the new minimum wage, pursuant to 
paragraph (d)(2). Contractors shall consider any subcontractor requests for such price 
adjustment. 

(iii) The Contracting Officer will not adjust the contract price under this clause for any costs other 
than those identified in paragraph (d)(3)(i) of this clause, and will not provide duplicate price 
adjustments with any price adjustment under clauses implementing the Service Contract Labor 
Standards statute or the Wage Rate Requirements (Construction) statute. 

(4) The Contractor warrants that the prices in this contract do not include allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause. 

(5) A pay period under this clause may not be longer than semi-monthly, but may be shorter to 
comply with any applicable law or other requirement under this contract establishing a shorter 
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pay period. Workers shall be paid no later than one pay period following the end of the regular 
pay period in which such wages were earned or accrued. 

(6) The Contractor shall pay, unconditionally to each worker, all wages due free and clear 
without subsequent rebate or kickback. The Contractor may make deductions that reduce a 
worker's wages below the E.O. minimum wage rate only if done in accordance with 29 CFR 
23.230, Deductions. 

(7) The Contractor shall not discharge any part of its minimum wage obligation under this clause 
by furnishing fringe benefits or, with respect to workers whose wages are governed by the 
Service Contract Labor Standards statute, the cash equivalent thereof. 

(8) Nothing in this clause shall excuse the Contractor from compliance with any applicable 
Federal or State prevailing wage law or any applicable law or municipal ordinance or any 
applicable contract establishing a minimum wage higher than the E.O. 14026 minimum wage. 
However, wage increases under such other laws or municipal ordinances are not subject to 
price adjustment under this subpart. 

(9) The Contractor shall pay the E.O. minimum wage rate whenever it is higher than any 
applicable collective bargaining agreement(s) wage rate. 

(10) The Contractor shall follow the policies and procedures in 29 CFR 23.240(b) and 23.280 for 
treatment of workers engaged in an occupation in which they customarily and regularly receive 
more than $30 a month in tips. 

(e) (1) This clause applies to workers as defined in paragraph (a). As provided in that definition- 

(i) Workers are covered regardless of the contractual relationship alleged to exist between the 
contractor or subcontractor and the worker; 

(ii) Workers with disabilities whose wages are calculated pursuant to special certificates issued 
under 29 U.S.C. 214(c) are covered; and 

(iii) Workers who are registered in a bona fide apprenticeship program or training program 
registered with the Department of Labor's Employment and Training Administration, Office of 
Apprenticeship, or with a State Apprenticeship Agency recognized by the Office of 
Apprenticeship, are covered. 

(2) This clause does not apply to- 

(i) Fair Labor Standards Act (FLSA)-covered individuals performing in connection with contracts 
covered by the E.O., i.e. those individuals who perform duties necessary to the performance of 
the contract, but who are not directly engaged in performing the specific work called for by the 
contract, and who spend less than 20 percent of their hours worked in a particular workweek 
performing in connection with such contracts; 

(ii) Individuals exempted from the minimum wage requirements of the FLSA under 29 U.S.C. 
213(a) and 214(a) and (b), unless otherwise covered by the Service Contract Labor Standards 
statute, or the Wage Rate Requirements (Construction) statute. These individuals include but 
are not limited to- 

(A) Learners, apprentices, or messengers whose wages are calculated pursuant to special 
certificates issued under 29 U.S.C. 214(a) ; 

(B) Students whose wages are calculated pursuant to special certificates issued under 29 
U.S.C. 214(b) ; and 
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(C) Those employed in a bona fide executive, administrative, or professional capacity (29 
U.S.C. 213(a)(1) and 29 CFR part 541). 

(f) Notice. The Contractor shall notify all workers performing work on, or in connection with, this 
contract of the applicable E.O. minimum wage rate under this clause. With respect to workers 
covered by the Service Contract Labor Standards statute or the Wage Rate Requirements 
(Construction) statute, the Contractor may meet this requirement by posting, in a prominent and 
accessible place at the worksite, the applicable wage determination under those statutes. With 
respect to workers whose wages are governed by the FLSA, the Contractor shall post notice, 
utilizing the poster provided by the Administrator, which can be obtained at 
www.dol.gov/agencies/whd/government-contracts, in a prominent and accessible place at the 
worksite. Contractors that customarily post notices to workers electronically may post the notice 
electronically provided the electronic posting is displayed prominently on any Web site that is 
maintained by the contractor, whether external or internal, and customarily used for notices to 
workers about terms and conditions of employment. 

(g) Payroll Records. 

(1) The Contractor shall make and maintain records, for three years after completion of the 
work, containing the following information for each worker: 

(i) Name, address, and social security number; 

(ii) The worker's occupation(s) or classification(s); 

(iii) The rate or rates of wages paid; 

(iv) The number of daily and weekly hours worked by each worker; 

(v) Any deductions made; and 

(vi) Total wages paid. 

(2) The Contractor shall make records pursuant to paragraph (g)(1) of this clause available for 
inspection and transcription by authorized representatives of the Administrator. The Contractor 
shall also make such records available upon request of the Contracting Officer. 

(3) The Contractor shall make a copy of the contract available, as applicable, for inspection or 
transcription by authorized representatives of the Administrator. 

(4) Failure to comply with this paragraph (g) shall be a violation of 29 CFR 23.260 and this 
contract. Upon direction of the Administrator or upon the Contracting Officer's own action, 
payment shall be withheld until such time as the noncompliance is corrected. 

(5) Nothing in this clause limits or otherwise modifies the Contractor's payroll and recordkeeping 
obligations, if any, under the Service Contract Labor Standards statute, the Wage Rate 
Requirements (Construction) statute, the Fair Labor Standards Act, or any other applicable law. 

(h) Access. The Contractor shall permit authorized representatives of the Administrator to 
conduct investigations, including interviewing workers at the worksite during normal working 
hours. 

(i) Withholding. The Contracting Officer, upon his or her own action or upon written request of 
the Administrator, will withhold funds or cause funds to be withheld, from the Contractor under 
this or any other Federal contract with the same Contractor, sufficient to pay workers the full 
amount of wages required by this clause. 
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(j) Disputes. Department of Labor has set forth in 29 CFR 23.510, Disputes concerning 
contractor compliance, the procedures for resolving disputes concerning a contractor's 
compliance with Department of Labor regulations at 29 CFR part 23. Such disputes shall be 
resolved in accordance with those procedures and not the Disputes clause of this contract. 
These disputes include disputes between the Contractor (or any of its subcontractors) and the 
contracting agency, the Department of Labor, or the workers or their representatives. 

(k) Anti-retaliation. The Contractor shall not discharge or in any other manner discriminate 
against any worker because such worker has filed any complaint or instituted or caused to be 
instituted any proceeding under or related to compliance with the E.O. or this clause, or has 
testified or is about to testify in any such proceeding. 

(l) Subcontractor compliance. The Contractor is responsible for subcontractor compliance with 
the requirements of this clause and may be held liable for unpaid wages due subcontractor 
workers. 

(m) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (m) in all subcontracts, regardless of dollar value, that are subject to the Service 
Contract Labor Standards statute or the Wage Rate Requirements (Construction) statute, and 
are to be performed in whole or in part in the United States. 

(End of clause) 

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR PERSONNEL (JAN 2011) BI.142 

(a) The Contractor shall comply with agency personal identity verification procedures identified 
in the contract that implement Homeland Security Presidential Directive-12 (HSPD-12), Office of 
Management and Budget (OMB) guidance M-05-24 and Federal Information Processing 
Standards Publication (FIPS PUB) Number 201. 

(b) The Contractor shall account for all forms of Government-provided identification issued to 
the Contractor employees in connection with performance under this contract. The Contractor 
shall return such identification to the issuing agency at the earliest of any of the following, unless 
otherwise determined by the Government/NAFI: 

(1) When no longer needed for contract performance. 

(2) Upon completion of the Contractor employee's employment. 

(3) Upon contract completion or termination. 

(c) The Contracting Officer may delay final payment under a contract if the Contractor fails to 
comply with these requirements. 

(d) The Contractor shall insert the substance of this clause, including this paragraph (d), in all 
subcontracts when the subcontractor's employees are required to have routine physical access 
to a Federally-controlled facility and/or routine access to a Federally-controlled information 
system. It shall be the responsibility of the prime Contractor to return such identification to the 
issuing agency in accordance with the terms set forth in paragraph (b) of this section, unless 
otherwise approved in writing by the Contracting Officer. 

(End of clause) 
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CONTRACTOR PERSONNEL AUTHROIZED TO ACCOMPANY U.S. ARMED FORCES 
DEPLOYED OUTSIDE THE UNITED STATES (JUN 2011) BI.143 

(a) Definitions. As used in this clause- 

Combatant Commander means the commander of a unified or specified combatant command 
established in accordance with 10 U.S.C. 161. 

Designated operational area means a geographic area designated by the combatant 
commander or subordinate joint force commander for the conduct or support of specified 
military operations. 

Law of war means that part of international law that regulates the conduct of armed hostilities. 
The law of war encompasses all international law for the conduct of hostilities binding on the 
United States or its individual citizens, including treaties and international agreements to which 
the United States is a party, and applicable customary international law. 

Subordinate joint force commander means a sub-unified commander or joint task force 
commander. 

(b) General. 

(1) This clause applies when Contractor personnel are authorized to accompany U.S. Armed 
Forces deployed outside the United States in- 

(i) Contingency operations; 

(ii) Humanitarian or peacekeeping operations; or 

(iii) Other military operations or military exercises, when designated by the Combatant 
Commander. 

(2) Contract performance in support of U.S. Armed Forces deployed outside the United States 
may require work in dangerous or austere conditions. Except as otherwise provided in the 
contract, the Contractor accepts the risks associated with required contract performance in such 
operations. 

(3) Contractor personnel are civilians accompanying the U.S. Armed Forces. 

(i) Except as provided in paragraph (b)(3)(ii) of this clause, Contractor personnel are only 
authorized to use deadly force in self-defense. 

(ii) Contractor personnel performing security functions are also authorized to use deadly force 
when such force reasonably appears necessary to execute their security mission to protect 
assets/persons, consistent with the terms and conditions contained in their contract or with their 
job description and terms of employment. 

(iii) Unless immune from host nation jurisdiction by virtue of an international agreement or 
international law, inappropriate use of force by contractor personnel authorized to accompany 
the U.S. Armed Forces can subject such personnel to United States or host nation prosecution 
and civil liability (see paragraphs (d) and (j)(3) of this clause). 

(4) Service performed by Contractor personnel subject to this clause is not active duty or service 
under 38 U.S.C. 106 note. 

(c) Support. (1)(i) The Combatant Commander will develop a security plan for protection of 
Contractor personnel in locations where there is not sufficient or legitimate civil authority, when 
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the Combatant Commander decides it is in the interests of the Government/NAFI to provide 
security because- 

(A) The Contractor cannot obtain effective security services; 

(B) Effective security services are unavailable at a reasonable cost; or 

(C) Threat conditions necessitate security through military means. 

(ii) The Contracting Officer shall include in the contract the level of protection to be provided to 
Contractor personnel. 

(iii) In appropriate cases, the Combatant Commander may provide security through military 
means, commensurate with the level of security provided DoD civilians. 

(2)(i) Generally, all Contractor personnel authorized to accompany the U.S. Armed Forces in the 
designated operational area are authorized to receive resuscitative care, stabilization, 
hospitalization at level III military treatment facilities, and assistance with patient movement in 
emergencies where loss of life, limb, or eyesight could occur. Hospitalization will be limited to 
stabilization and short-term medical treatment with an emphasis on return to duty or placement 
in the patient movement system. 

(ii) When the Government/NAFI provides medical treatment or transportation of Contractor 
personnel to a selected civilian facility, the Contractor shall ensure that the Government/NAFI is 
reimbursed for any costs associated with such treatment or transportation. 

(iii) Medical or dental care beyond this standard is not authorized unless specified elsewhere in 
this contract. 

(3) Unless specified elsewhere in this contract, the Contractor is responsible for all other support 
required for its personnel engaged in the designated operational area under this contract. 

(4) Contractor personnel must have a Synchronized Predeployment and Operational Tracker 
(SPOT)-generated letter of authorization signed by the Contracting Officer in order to process 
through a deployment center or to travel to, from, or within the designated operational area. The 
letter of authorization also will identify any additional authorizations, privileges, or 
Government/NAFI support that Contractor personnel are entitled to under this contract. 

(d) Compliance with laws and regulations. (1) The Contractor shall comply with, and shall 
ensure that its personnel authorized to accompany U.S. Armed Forces deployed outside the 
United States as specified in paragraph (b)(1) of this clause are familiar with and comply with, 
all applicable- 

(i) United States, host country, and third country national laws; 

(ii) Provisions of the law of war, as well as any other applicable treaties and international 
agreements; 

(iii) United States regulations, directives, instructions, policies, and procedures; and 

(iv) Orders, directives, and instructions issued by the Combatant Commander, including those 
relating to force protection, security, health, safety, or relations and interaction with local 
nationals. 
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(2) The Contractor shall institute and implement an effective program to prevent violations of the 
law of war by its employees and subcontractors, including law of war training in accordance with 
paragraph (e)(1)(vii) of this clause. 

(3) The Contractor shall ensure that contractor employees accompanying U.S. Armed Forces 
are aware- 

(i) Of the DoD definition of "sexual assault" in DoDD 6495.01, Sexual Assault Prevention and 
Response Program; 

(ii) That many of the offenses addressed by the definition are covered under the Uniform Code 
of Military Justice (see paragraph (e)(2)(iv) of this clause); and 

(iii) That the offenses not covered by the Uniform Code of Military Justice may nevertheless 
have consequences to the contractor employees (see paragraph (h)(1) of this clause). 

(e) Pre-deployment requirements. (1) The Contractor shall ensure that the following 
requirements are met prior to deploying personnel authorized to accompany U.S. Armed 
Forces. Specific requirements for each category may be specified in the statement of work or 
elsewhere in the contract. 

(i) All required security and background checks are complete and acceptable. 

(ii) All deploying personnel meet the minimum medical screening requirements and have 
received all required immunizations as specified in the contract. The Government/NAFI will 
provide, at no cost to the Contractor, any theater-specific immunizations and/or medications not 
available to the general public. 

(iii) Deploying personnel have all necessary passports, visas, and other documents required to 
enter and exit a designated operational area and have a Geneva Conventions identification 
card, or other appropriate DoD identity credential, from the deployment center. Any Common 
Access Card issued to deploying personnel shall contain the access permissions allowed by the 
letter of authorization issued in accordance with paragraph (c)(4) of this clause. 

(iv) Special area, country, and theater clearance is obtained for personnel. Clearance 
requirements are in DoD Directive 4500.54, Official Temporary Duty Abroad, and DoD 4500.54-
G, DoD Foreign Clearance Guide. Contractor personnel are considered non-DoD personnel 
traveling under DoD sponsorship. 

(v) All personnel have received personal security training. At a minimum, the training shall- 

(A) Cover safety and security issues facing employees overseas; 

(B) Identify safety and security contingency planning activities; and 

(C) Identify ways to utilize safety and security personnel and other resources appropriately. 

(vi) All personnel have received isolated personnel training, if specified in the contract, in 
accordance with DoD Instruction 1300.23, Isolated Personnel Training for DoD Civilian and 
Contractors. 

(vii) Personnel have received law of war training as follows: 

(A) Basic training is required for all Contractor personnel authorized to accompany U.S. Armed 
Forces deployed outside the United States. The basic training will be provided through- 

(1) A military-run training center; or 
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(2) A Web-based source, if specified in the contract or approved by the Contracting Officer. 

(B) Advanced training, commensurate with their duties and responsibilities, may be required for 
some Contractor personnel as specified in the contract. 

(2) The Contractor shall notify all personnel who are not a host country national, or who are not 
ordinarily resident in the host country, that- 

(i) Such employees, and dependents residing with such employees, who engage in conduct 
outside the United States that would constitute an offense punishable by imprisonment for more 
than one year if the conduct had been engaged in within the special maritime and territorial 
jurisdiction of the United States, may potentially be subject to the criminal jurisdiction of the 
United States in accordance with the Military Extraterritorial Jurisdiction Act of 2000 (18 U.S.C. 
3621, et seq.); 

(ii) Pursuant to the War Crimes Act (18 U.S.C. 2441), Federal criminal jurisdiction also extends 
to conduct that is determined to constitute a war crime when committed by a civilian national of 
the United States; 

(iii) Other laws may provide for prosecution of U.S. nationals who commit offenses on the 
premises of U.S. diplomatic, consular, military or other U.S. Government/NAFI missions outside 
the United States (18 U.S.C. 7(9)); and 

(iv) In time of declared war or a contingency operation, Contractor personnel authorized to 
accompany U.S. Armed Forces in the field are subject to the jurisdiction of the Uniform Code of 
Military Justice under 10 U.S.C. 802(a)(10). 

(f) Processing and departure points. Deployed Contractor personnel shall- 

(1) Process through the deployment center designated in the contract, or as otherwise directed 
by the Contracting Officer, prior to deploying. The deployment center will conduct deployment 
processing to ensure visibility and accountability of Contractor personnel and to ensure that all 
deployment requirements are met, including the requirements specified in paragraph (e)(1) of 
this clause; 

(2) Use the point of departure and transportation mode directed by the Contracting Officer; and 

(3) Process through a Joint Reception Center (JRC) upon arrival at the deployed location. The 
JRC will validate personnel accountability, ensure that specific designated operational area 
entrance requirements are met, and brief Contractor personnel on theater-specific policies and 
procedures. 

(g) Personnel data. (1) The Contractor shall enter before deployment and maintain data for all 
Contractor personnel that are authorized to accompany U.S. Armed Forces deployed outside 
the United States as specified in paragraph (b)(1) of this clause. The Contractor shall use the 
Synchronized Predeployment and Operational Tracker (SPOT) web-based system, at 
http://www.dod.mil/bta/products/spot.html , to enter and maintain the data. 

(2) The Contractor shall ensure that all employees in the database have a current DD Form 93, 
Record of Emergency Data Card, on file with both the Contractor and the designated 
Government/NAFI official. The Contracting Officer will inform the Contractor of the 
Government/NAFI official designated to receive this data card. 

(h) Contractor personnel. (1) The Contracting Officer may direct the Contractor, at its own 
expense, to remove and replace any Contractor personnel who jeopardize or interfere with 
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mission accomplishment or who fail to comply with or violate applicable requirements of this 
contract. Such action may be taken at the Government/NAFI's discretion without prejudice to its 
rights under any other provision of this contract, including the Termination for Default clause. 

(2) The Contractor shall have a plan on file showing how the Contractor would replace 
employees who are unavailable for deployment or who need to be replaced during deployment. 
The Contractor shall keep this plan current and shall provide a copy to the Contracting Officer 
upon request. The plan shall- 

(i) Identify all personnel who are subject to military mobilization; 

(ii) Detail how the position would be filled if the individual were mobilized; and 

(iii) Identify all personnel who occupy a position that the Contracting Officer has designated as 
mission essential. 

(3) Contractor personnel shall report to the Combatant Commander or a designee, or through 
other channels such as the military police, a judge advocate, or an inspector general, any 
suspected or alleged conduct for which there is credible information that such conduct- 

(i) Constitutes violation of the law of war; or 

(ii) Occurred during any other military operations and would constitute a violation of the law of 
war if it occurred during an armed conflict. 

(i) Military clothing and protective equipment. (1) Contractor personnel are prohibited from 
wearing military clothing unless specifically authorized in writing by the Combatant Commander. 
If authorized to wear military clothing, Contractor personnel must- 

(i) Wear distinctive patches, arm bands, nametags, or headgear, in order to be distinguishable 
from military personnel, consistent with force protection measures; and 

(ii) Carry the written authorization with them at all times. 

(2) Contractor personnel may wear military-unique organizational clothing and individual 
equipment (OCIE) required for safety and security, such as ballistic, nuclear, biological, or 
chemical protective equipment. 

(3) The deployment center, or the Combatant Commander, shall issue OCIE and shall provide 
training, if necessary, to ensure the safety and security of Contractor personnel. 

(4) The Contractor shall ensure that all issued OCIE is returned to the point of issue, unless 
otherwise directed by the Contracting Officer. 

(j) Weapons. (1) If the Contractor requests that its personnel performing in the designated 
operational area be authorized to carry weapons, the request shall be made through the 
Contracting Officer to the Combatant Commander, in accordance with DoD Instruction 3020.41, 
paragraph 6.3.4.1 or, if the contract is for security services, paragraph 6.3.5.3. The Combatant 
Commander will determine whether to authorize in-theater Contractor personnel to carry 
weapons and what weapons and ammunition will be allowed. 

(2) If the Contracting Officer, subject to the approval of the Combatant Commander, authorizes 
the carrying of weapons- 

(i) The Contracting Officer may authorize the Contractor to issue Contractor-owned weapons 
and ammunition to specified employees; or 
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(ii) The [Contracting Officer to specify the appropriate individual, e.g., Contracting Officer's 
Representative, Regional Security Officer] may issue Government/NAFI-furnished weapons and 
ammunition to the Contractor for issuance to specified Contractor employees. 

(3) The Contractor shall ensure that its personnel who are authorized to carry weapons- 

(i) Are adequately trained to carry and use them- 

(A) Safely; 

(B) With full understanding of, and adherence to, the rules of the use of force issued by the 
Combatant Commander; and 

(C) In compliance with applicable agency policies, agreements, rules, regulations, and other 
applicable law; 

(ii) Are not barred from possession of a firearm by 18 U.S.C. 922; and 

(iii) Adhere to all guidance and orders issued by the Combatant Commander regarding 
possession, use, safety, and accountability of weapons and ammunition. 

(4) Whether or not weapons are Government/NAFI-furnished, all liability for the use of any 
weapon by Contractor personnel rests solely with the Contractor and the Contractor employee 
using such weapon. 

(5) Upon redeployment or revocation by the Combatant Commander of the Contractor's 
authorization to issue firearms, the Contractor shall ensure that all Government/NAFI-issued 
weapons and unexpended ammunition are returned as directed by the Contracting Officer. 

(k) Vehicle or equipment licenses. Contractor personnel shall possess the required licenses to 
operate all vehicles or equipment necessary to perform the contract in the designated 
operational area. 

(l) Purchase of scarce goods and services. If the Combatant Commander has established an 
organization for the designated operational area whose function is to determine that certain 
items are scarce goods or services, the Contractor shall coordinate with that organization local 
purchases of goods and services designated as scarce, in accordance with instructions 
provided by the Contracting Officer. 

(m) Evacuation. (1) If the Combatant Commander orders a mandatory evacuation of some or all 
personnel, the Government will provide assistance, to the extent available, to United States and 
third country national Contractor personnel. 

(2) In the event of a non-mandatory evacuation order, unless authorized in writing by the 
Contracting Officer, the Contractor shall maintain personnel on location sufficient to meet 
obligations under this contract. 

(n) Next of kin notification and personnel recovery. (1) The Contractor shall be responsible for 
notification of the employee-designated next of kin in the event an employee dies, requires 
evacuation due to an injury, or is isolated, missing, detained, captured, or abducted. 

(2) In the case of isolated, missing, detained, captured, or abducted Contractor personnel, the 
Government will assist in personnel recovery actions in accordance with DoD Directive 
3002.01E, Personnel Recovery in the Department of Defense. 
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(o) Mortuary affairs. Mortuary affairs for Contractor personnel who die while accompanying the 
U.S. Armed Forces will be handled in accordance with DoD Directive 1300.22, Mortuary Affairs 
Policy. 

(p) Changes. In addition to the changes otherwise authorized by the Changes clause of this 
contract, the Contracting Officer may, at any time, by written order identified as a change order, 
make changes in the place of performance or Government/NAFI-furnished facilities, equipment, 
material, services, or site. Any change order issued in accordance with this paragraph (p) shall 
be subject to the provisions of the Changes clause of this contract. 

(q) Subcontracts. The Contractor shall incorporate the substance of this clause, including this 
paragraph (q), in all subcontracts when subcontractor personnel are authorized to accompany 
U.S. Armed Forces deployed outside the United States in- 

(1) Contingency operations; 

(2) Humanitarian or peacekeeping operations; or 

(3) Other military operations or military exercises, when designated by the Combatant 
Commander. 

(End of clause) 

ANTITERRORISM/FORCE PROTECTION POLICY FOR DEFENSE CONTRACTORS 
OUTSIDE THE UNITED STATES (MAR 2006) BI.144 

Definition. United States, as used in this clause, means, the 50 States, the District of Columbia, 
and outlying areas. 

(b) Except as provided in paragraph (c) of this clause, the Contractor and its subcontractors, if 
performing or traveling outside the United States under this contract, shall- 

(1) Affiliate with the Overseas Security Advisory Council, if the Contractor or subcontractor is a 
U.S. entity; 

(2) Ensure that Contractor and subcontractor personnel who are U.S. nationals and are in-
country on a non-transitory basis, register with the U.S. Embassy, and that Contractor and 
subcontractor personnel who are third country nationals comply with any security related 
requirements of the Embassy of their nationality; 

(3) Provide, to Contractor and subcontractor personnel, antiterrorism/force protection 
awareness information commensurate with that which the Department of Defense (DoD) 
provides to its military and civilian personnel and their families, to the extent such information 
can be made available prior to travel outside the United States; and 

(4) Obtain and comply with the most current antiterrorism/force protection guidance for 
Contractor and subcontractor personnel. 

(c) The requirements of this clause do not apply to any subcontractor that is- 

(1) A foreign government; 

(2) A representative of a foreign government; or 

(3) A foreign corporation wholly owned by a foreign government. 
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(d) Information and guidance pertaining to DoD antiterrorism/force protection can be obtained 
for Army contracts: HQDA-AT; telephone, DSN 222-9832 or commercial (703) 692-9832 (refer 
to PGI 225.7403-1 for updated contact information). 

(End of clause) 

ESTABLISHING PAID SICK LEAVE FOR FEDERAL CONTRACTORS (DEC 2016) BI.145 

(a) Executive Order 13706. This contract is subject to Executive Order 13706, the regulations 
issued by the Secretary of Labor in 29 CFR part 13 pursuant to the Executive Order, and the 
following provisions. 

(b) Paid Sick Leave. 

(1) The contractor shall permit each employee (as defined in 29 CFR 13.2) engaged in the 
performance of this contract by the prime contractor or any subcontractor, regardless of any 
contractual relationship that may be alleged to exist between the contractor and employee, to 
earn not less than 1 hour of paid sick leave for every 30 hours worked. The contractor shall 
additionally allow accrual and use of paid sick leave as required by Executive Order 13706 and 
29 CFR part 13. The contractor shall in particular comply with the accrual, use, and other 
requirements set forth in 29 CFR 13.5 and 13.6, which are incorporated by reference in this 
contract.  

(2) The contractor shall provide paid sick leave to all employees when due free and clear and 
without subsequent deduction (except as otherwise provided by 29 CFR 13.24), rebate, or 
kickback on any account. The contractor shall provide pay and benefits for paid sick leave used 
no later than one pay period following the end of the regular pay period in which the paid sick 
leave was taken. 

(3) The prime contractor and any upper-tier subcontractor shall be responsible for the 
compliance by any subcontractor or lower-tier subcontractor with the requirements of Executive 
Order 13706, 29 CFR part 13, and this clause. 

(c) Withholding. The contracting officer shall, upon its own action or upon written request of an 
authorized representative of the Department of Labor, withhold or cause to be withheld from the 
prime contractor under this or any other Federal contract with the same prime contractor, so 
much of the accrued payments or advances as may be considered necessary to pay employees 
the full amount owed to compensate for any violation of the requirements of Executive Order 
13706, 29 CFR part 13, or this clause, including any pay and/or benefits denied or lost by 
reason of the violation; other actual monetary losses sustained as a direct result of the violation, 
and liquidated damages. 

(d) Contract Suspension/Contract Termination/Contractor Debarment. In the event of a failure to 
comply with Executive Order 13706, 29 CFR part 13, or this clause, the contracting agency may 
on its own action or after authorization or by direction of the Department of Labor and written 
notification to the contractor, take action to cause suspension of any further payment, advance, 
or guarantee of funds until such violations have ceased. Additionally, any failure to comply with 
the requirements of this clause may be grounds for termination of the right to proceed with the 
contract work. In such event, the Government/NAFI may enter into other contracts or 
arrangements for completion of the work, charging the contractor in default with any additional 
cost. A breach of the contract clause may be grounds for debarment as a contractor and 
subcontractor as provided in 29 CFR 13.52.  
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(e) The paid sick leave required by Executive Order 13706, 29 CFR part 13, and this clause is in 
addition to a contractor's obligations under the Service Contract Labor Standards and the Wage 
Rate Requirements (Construction) statutes, and a contractor may not receive credit toward its 
prevailing wage or fringe benefit obligations under those Acts for any paid sick leave provided in 
satisfaction of the requirements of Executive Order 13706 and 29 CFR part 13. 

(f) Nothing in Executive Order 13706 or 29 CFR part 13 shall excuse noncompliance with or 
supersede any applicable Federal or State law, any applicable law or municipal ordinance, or a 
collective bargaining agreement requiring greater paid sick leave or leave rights than those 
established under Executive Order 13706 and 29 CFR part 13. 

(g) Recordkeeping. 

(1) Any contractor performing work subject to Executive Order 13706 and 29 CFR part 13 must 
make and maintain, for no less than three (3) years from the completion of the work on the 
contract, records containing the information specified in paragraphs (i) through (xv) of this 
section for each employee and shall make them available for inspection, copying, and 
transcription by authorized representatives of the Wage and Hour Division of the U.S. 
Department of Labor: 

(i) Name, address, and Social Security number of each employee; 

(ii) The employee's occupation(s) or classification(s); 

(iii) The rate or rates of wages paid (including all pay and benefits provided); 

(iv) The number of daily and weekly hours worked; 

(v) Any deductions made; 

(vi) The total wages paid (including all pay and benefits provided) each pay period; 

(vii) A copy of notifications to employees of the amount of paid sick leave the employee has 
accrued, as required under 29 CFR 13.5(a)(2); 

(viii) A copy of employees' requests to use paid sick leave, if in writing, or, if not in writing, any 
other records reflecting such employee requests; 

(ix) Dates and amounts of paid sick leave taken by employees (unless a contractor's paid time 
off policy satisfies the requirements of Executive Order 13706 and 29 CFR part 13 as described 
in 13.5(f)(5), leave must be designated in records as paid sick leave pursuant to Executive 
Order 13706); 

(x) A copy of any written responses to employees' requests to use paid sick leave, including 
explanations for any denials of such requests, as required under 29 CFR 13.5(d)(3); 

(xi) Any records reflecting the certification and documentation a contractor may require an 
employee to provide under 29 CFR 13.5(e), including copies of any certification or 
documentation provided by an employee; 

(xii) Any other records showing any tracking of or calculations related to an employee's accrual 
or use of paid sick leave; 

(xiii) The relevant covered contract; 

(xiv) The regular pay and benefits provided to an employee for each use of paid sick leave; and 
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(xv) Any financial payment made for unused paid sick leave upon a separation from 
employment intended, pursuant to 29 CFR 13.5(b)(5), to relieve a contractor from the obligation 
to reinstate such paid sick leave as otherwise required by 29 CFR 13.5(b)(4). 

(2)(i) If a contractor wishes to distinguish between an employee's covered and non-covered 
work, the contractor must keep records or other proof reflecting such distinctions. Only if the 
contractor adequately segregates the employee's time will time spent on non-covered work be 
excluded from hours worked counted toward the accrual of paid sick leave. Similarly, only if that 
contractor adequately segregates the employee's time may a contractor properly refuse an 
employee's request to use paid sick leave on the ground that the employee was scheduled to 
perform non-covered work during the time she asked to use paid sick leave. 

(ii) If a contractor estimates covered hours worked by an employee who performs work in 
connection with covered contracts pursuant to 29 CFR 13.5(a)(i) or (iii), the contractor must 
keep records or other proof of the verifiable information on which such estimates are reasonably 
based. Only if the contractor relies on an estimate that is reasonable and based on verifiable 
information will an employee's time spent in connection with non-covered work be excluded 
from hours worked counted toward the accrual of paid sick leave. If a contractor estimates the 
amount of time an employee spends performing in connection with covered contracts, the 
contractor must permit the employee to use her paid sick leave during any work time for the 
contractor. 

(3) In the event a contractor is not obligated by the Service Contract Labor Standards, the Wage 
Rate Requirements (Construction) statute, or the Fair Labor Standards Act to keep records of 
an employee's hours worked, such as because the employee is exempt from the FLSA's 
minimum wage and overtime requirements, and the contractor chooses to use the assumption 
permitted by 29 CFR 13.5(a)(1)(iii), the contractor is excused from the requirement in paragraph 
(1)(d) of this section to keep records of the employee's number of daily and weekly hours 
worked. 

(4)(i) Records relating to medical histories or domestic violence, sexual assault, or stalking, 
created for purposes of Executive Order 13706, whether of an employee or an employee's child, 
parent, spouse, domestic partner, or other individual related by blood or affinity whose close 
association with the employee is the equivalent of a family relationship, shall be maintained as 
confidential records in separate files/records from the usual personnel files. 

(ii) If the confidentiality requirements of the Genetic Information Nondiscrimination Act of 2008 
(GINA), section 503 of the Rehabilitation Act of 1973, and/or the Americans with Disabilities Act 
(ADA) apply to records or documents created to comply with the recordkeeping requirements in 
this contract clause, the records and documents must also be maintained in compliance with the 
confidentiality requirements of the GINA, section 503 of the Rehabilitation Act of 1973, and/or 
ADA as described in 29 CFR 1635.9, 41 CFR 60-741.23(d), and 29 CFR 1630.14(c)(1), 
respectively. 

(iii) The contractor shall not disclose any documentation used to verify the need to use 3 or 
more consecutive days of paid sick leave for the purposes listed in 29 CFR 13.5(c)(1)(iv) (as 
described in 29 CFR 13.5(e)(1)(ii)) and shall maintain confidentiality about any domestic abuse, 
sexual assault, or stalking, unless the employee consents or when disclosure is required by law. 

(5) The contractor shall permit authorized representatives of the Wage and Hour Division to 
conduct interviews with employees at the worksite during normal working hours. 

(6) Nothing in this contract clause limits or otherwise modifies the contractor's recordkeeping 
obligations, if any, under the Wage Rate Requirements (Construction) statute, the Service 
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Contract Labor Standards statute, the Fair Labor Standards Act, the Family and Medical Leave 
Act, Executive Order 13658, their respective implementing regulations, or any other applicable 
law. 

(h) The contractor (as defined in 29 CFR 13.2) shall insert this clause in all of its covered 
subcontracts and shall require its subcontractors to include this clause in any covered lower-tier 
subcontracts. 

(i) Certification of Eligibility. 

(1) By entering into this contract, the contractor (and officials thereof) certifies that neither it (nor 
he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government/NAFI contracts by virtue of the sanctions imposed 
pursuant to section 5 of the Service Contract Labor Standards, section 3(a) of the Wage Rate 
Requirements (Construction) statute, or 29 CFR 5.12(a)(1). 

(2) No part of this contract shall be subcontracted to any person or firm whose name appears on 
the list of persons or firms ineligible to receive Federal contracts currently maintained on the 
System for Award Management website, http://www.SAM.gov. 

(3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 

(j) Interference/Discrimination. 

(1) A contractor may not in any manner interfere with an employee's accrual or use of paid sick 
leave as required by Executive Order 13706 or 29 CFR part 13. Interference includes, but is not 
limited to, miscalculating the amount of paid sick leave an employee has accrued, denying or 
unreasonably delaying a response to a proper request to use paid sick leave, discouraging an 
employee from using paid sick leave, reducing an employee's accrued paid sick leave by more 
than the amount of such leave used, transferring an employee to work on non-covered contracts 
to prevent the accrual or use of paid sick leave, disclosing confidential information contained in 
certification or other documentation provided to verify the need to use paid sick leave, or making 
the use of paid sick leave contingent on the employee's finding a replacement worker or the 
fulfillment of the contractor's operational needs. 

(2) A contractor may not discharge or in any other manner discriminate against any employee 
for: 

(i) Using, or attempting to use, paid sick leave as provided for under Executive Order 13706 and 
29 CFR part 13; 

(ii) Filing any complaint, initiating any proceeding, or otherwise asserting any right or claim 
under Executive Order 13706 and 29 CFR part 13; 

(iii) Cooperating in any investigation or testifying in any proceeding under Executive Order 
13706 and 29 CFR part 13; or 

(iv) Informing any other person about his or her rights under Executive Order 13706 and 29 
CFR part 13. 

(k) Waiver. Employees cannot waive, nor may contractors induce employees to waive, their 
rights under Executive Order 13706, 29 CFR part 13, or this clause. 

(l) Notice. The contractor must notify all employees performing work on or in connection with a 
covered contract of the paid sick leave requirements of Executive Order 13706, 29 CFR part 13, 
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and this clause by posting a notice provided by the Department of Labor in a prominent and 
accessible place at the worksite so it may be readily seen by employees. Contractors that 
customarily post notices to employees electronically may post the notice electronically, provided 
such electronic posting is displayed prominently on any website that is maintained by the 
contractor, whether external or internal, and customarily used for notices to employees about 
terms and conditions of employment.  

(End of clause) 

DISCLOSURE OF INFORMATION (JUL 2017) BI.146 

(a) The Contractor shall not release to anyone outside the Contractor's organization any 
unclassified information, regardless of medium (e.g., film, tape, document), pertaining to any 
part of this contract or any program related to this contract, unless- 

(1) The Contracting Officer has given prior written approval; 

(2) The information is otherwise in the public domain before the date of release; or 

(3) The information results from or arises during the performance of a project that involves no 
covered defense information (as defined in the clause at BI.148) and has been scoped and 
negotiated by the contracting activity with the contractor and research performer and 
determined in writing by the contracting officer to be fundamental research (which by definition 
cannot involve any covered defense information), in accordance with National Security Decision 
Directive 189, National Policy on the Transfer of Scientific, Technical and Engineering 
Information, in effect on the date of contract award and the Under Secretary of Defense 
(Acquisition, Technology, and Logistics) memoranda on Fundamental Research, dated May 24, 
2010, and on Contracted Fundamental Research, dated June 26, 2008. 

(b) Requests for approval under paragraph (a)(1) shall identify the specific information to be 
released, the medium to be used, and the purpose for the release. The Contractor shall submit 
its request to the Contracting Officer at least 10 business days before the proposed date for 
release. 

(c) The Contractor agrees to include a similar requirement, including this paragraph (c), in each 
subcontract under this contract. Subcontractors shall submit requests for authorization to 
release through the prime contractor to the Contracting Officer. 

(End of clause) 

LIMITATIONS ON THE USE OR DISCLOSURE OF THIRD-PARTY CONTRACTOR 
REPORTED CYBER INCIDENT INFORMATION (MAR 2020) BI.147 

(a) Definitions. As used in this clause- 

"Compromise" means disclosure of information to unauthorized persons, or a violation of the 
security policy of a system, in which unauthorized intentional or unintentional disclosure, 
modification, destruction, or loss of an object, or the copying of information to unauthorized 
media may have occurred. 

"Controlled technical information" means technical information with military or space application 
that is subject to controls on the access, use, reproduction, modification, performance, display, 
release, disclosure, or dissemination. Controlled technical information would meet the criteria, if 
disseminated, for distribution statements B through F using the criteria set forth in DoD 
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Instruction 5230.24, Distribution Statements on Technical Documents. The term does not 
include information that is lawfully publicly available without restrictions. 

"Covered defense information" means unclassified controlled technical information or other 
information (as described in the Controlled Unclassified Information (CUI) Registry at 
http://www.archives.gov/cui/registry/category-list.html) (which includes, but is not limited to, 
personally identifiable information (PII) as defined in this contract) that requires safeguarding or 
dissemination controls pursuant to and consistent with law, regulations, and Government/NAFI 
wide policies, and is- 

(1) Marked or otherwise identified in the contract, task order, or delivery order and provided to 
the contractor by or on behalf of DoD in support of the performance of the contract; or 

(2) Collected, developed, received, transmitted, used, or stored by or on behalf of the contractor 
in support of the performance of the contract. 

"Cyber incident" means actions taken through the use of computer networks that result in a 
compromise or an actual or potentially adverse effect on an information system and/or the 
information residing therein. 

"Information system" means a discrete set of information resources organized for the collection, 
processing, maintenance, use, sharing, dissemination, or disposition of information. 

"Media" means physical devices or writing surfaces including, but is not limited to, magnetic 
tapes, optical disks, magnetic disks, large-scale integration memory chips, and printouts onto 
which covered defense information is recorded, stored, or printed within a covered contractor 
information system. 

"Technical information" means technical data or computer software, where technical information 
include research and engineering data, engineering drawings, and associated lists, 
specifications, standards, process sheets, manuals, technical reports, technical orders, catalog-
item identifications, data sets, studies and analyses and related information, and computer 
software executable code and source code. 

(b) Restrictions. The Contractor agrees that the following conditions apply to any information it 
receives or creates in the performance of this contract that is information obtained from a third-
party's reporting of a cyber incident pursuant to clause BI.148, Safeguarding Covered Defense 
Information and Cyber Incident Reporting (or derived from such information obtained under that 
clause): 

(1) The Contractor shall access and use the information only for the purpose of furnishing 
advice or technical assistance directly to the NAFI in support of the NAFI's activities related to 
clause BI-148, and shall not be used for any other purpose. 

(2) The Contractor shall protect the information against unauthorized release or disclosure. 

(3) The Contractor shall ensure that its employees are subject to use and non-disclosure 
obligations consistent with this clause prior to the employees being provided access to or use of 
the information. 

(4) The third-party contractor that reported the cyber incident is a third-party beneficiary of the 
non-disclosure agreement between the NAFI and Contractor, as required by paragraph (b)(3) of 
this clause. 

(5) A breach of these obligations or restrictions may subject the Contractor to- 
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(i) Criminal, civil, administrative, and contractual actions in law and equity for penalties, 
damages, and other appropriate remedies by the United States; and 

(ii) Civil actions for damages and other appropriate remedies by the third party that reported the 
cyber incident, as a third party beneficiary of this clause. 

(c) Subcontracts. The Contractor shall include this clause, including this paragraph (c), in 
subcontracts, or similar contractual instruments, for services that include support for the NAFI's 
activities related to safeguarding covered defense information and cyber incident reporting, 
including subcontracts for commercial items, without alteration, except to identify the parties. 

(End of clause) 

SAFEGUARDING COVERED DEFENSE INFORMATION AND CYBER INCIDENT 
REPORTING (MAR 2020) BI.148 

(a) Definitions. As used in this clause- 

"Adequate security" means protective measures that are commensurate with the consequences 
and probability of loss, misuse, or unauthorized access to, or modification of information. 

"Compromise" means disclosure of information to unauthorized persons, or a violation of the 
security policy of a system, in which unauthorized intentional or unintentional disclosure, 
modification, destruction, or loss of an object, or the copying of information to unauthorized 
media may have occurred. 

"Contractor attributional/proprietary information" means information that identifies the 
contractor(s), whether directly or indirectly, by the grouping of information that can be traced 
back to the contractor(s) (e.g., program description, facility locations), personally identifiable 
information, as well as trade secrets, commercial or financial information, or other commercially 
sensitive information that is not customarily shared outside of the company. 

"Controlled technical information" means technical information with military or space application 
that is subject to controls on the access, use, reproduction, modification, performance, display, 
release, disclosure, or dissemination. Controlled technical information would meet the criteria, if 
disseminated, for distribution statements B through F using the criteria set forth in DoD 
Instruction 5230.24, Distribution Statements on Technical Documents. The term does not 
include information that is lawfully publicly available without restrictions. 

"Covered contractor information system" means an unclassified information system that is 
owned, or operated by or for, a contractor and that processes, stores, or transmits covered 
defense information. 

"Covered defense information" means unclassified controlled technical information or other 
information, as described in the Controlled Unclassified Information (CUI) Registry at 
http://www.archives.gov/cui/registry/category-list.html, (which includes, but is not limited to, 
personally identifiable information (PII) as defined in this contract) that requires safeguarding or 
dissemination controls pursuant to and consistent with law, regulations, and Government/NAFI 
wide policies, and is- 

(1) Marked or otherwise identified in the contract, task order, or delivery order and provided to 
the contractor by or on behalf of the NAFI in support of the performance of the contract; or 

(2) Collected, developed, received, transmitted, used, or stored by or on behalf of the contractor 
in support of the performance of the contract. 
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"Cyber incident" means actions taken through the use of computer networks that result in a 
compromise or an actual or potentially adverse effect on an information system and/or the 
information residing therein. 

"Forensic analysis" means the practice of gathering, retaining, and analyzing computer-related 
data for investigative purposes in a manner that maintains the integrity of the data. 

"Information system" means a discrete set of information resources organized for the collection, 
processing, maintenance, use, sharing, dissemination, or disposition of information. 

"Malicious software" means computer software or firmware intended to perform an unauthorized 
process that will have adverse impact on the confidentiality, integrity, or availability of an 
information system. This definition includes a virus, worm, Trojan horse, or other code-based 
entity that infects a host, as well as spyware and some forms of adware. 

"Media" means physical devices or writing surfaces including, but is not limited to, magnetic 
tapes, optical disks, magnetic disks, large-scale integration memory chips, and printouts onto 
which covered defense information is recorded, stored, or printed within a covered contractor 
information system. 

"Operationally critical support" means supplies or services designated by the Government/NAFI 
as critical for airlift, sealift, intermodal transportation services, or logistical support that is 
essential to the mobilization, deployment, or sustainment of the Armed Forces in a contingency 
operation. 

"Rapidly report" means within 72 hours of discovery of any cyber incident. 

"Technical information" means technical data or computer software where technical information 
include research and engineering data, engineering drawings, and associated lists, 
specifications, standards, process sheets, manuals, technical reports, technical orders, catalog-
item identifications, data sets, studies and analyses and related information, and computer 
software executable code and source code. 

(b) Adequate security. The Contractor shall provide adequate security on all covered contractor 
information systems. To provide adequate security, the Contractor shall implement, at a 
minimum, the following information security protections: 

(1) For covered contractor information systems that are part of an Information Technology (IT) 
service or system operated on behalf of the NAFI, the following security requirements apply: 

(i) Cloud computing services shall be subject to the security requirements specified in the clause 
BI.149 Cloud Computing Services, of this contract. 

(ii) Any other such IT service or system (i.e., other than cloud computing) shall be subject to the 
security requirements specified elsewhere in this contract. 

(2) For covered contractor information systems that are not part of an IT service or system 
operated on behalf of the NAFI and therefore are not subject to the security requirement 
specified at paragraph (b)(1) of this clause, the following security requirements apply: 

(i) Except as provided in paragraph (b)(2)(ii) of this clause, the covered contractor information 
system shall be subject to the security requirements in National Institute of Standards and 
Technology (NIST) Special Publication (SP) 800-171, "Protecting Controlled Unclassified 
Information in Nonfederal Information Systems and Organizations" (available via the internet at 
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http://dx.doi.org/10.6028/NIST.SP.800-171) in effect at the time the solicitation is issued or as 
authorized by the Contracting Officer. 

(ii)(A) The Contractor shall implement NIST SP 800-171, as soon as practical, but not later than 
December 31, 2017. For all contracts awarded prior to October 1, 2017, the Contractor shall 
notify the DoD Chief Information Officer (CIO), via email at osd.dibcsia@mail.mil, within 30 days 
of contract award, of any security requirements specified by NIST SP 800-171 not implemented 
at the time of contract award. 

(B) The Contractor shall submit requests to vary from NIST SP 800-171 in writing to the 
Contracting Officer, for consideration by the DoD CIO. The Contractor need not implement any 
security requirement adjudicated by an authorized representative of the DoD CIO to be 
nonapplicable or to have an alternative, but equally effective, security measure that may be 
implemented in its place. 

(C) If the DoD CIO has previously adjudicated the contractor's requests indicating that a 
requirement is not applicable or that an alternative security measure is equally effective, a copy 
of that approval shall be provided to the Contracting Officer when requesting its recognition 
under this contract. 

(D) If the Contractor intends to use an external cloud service provider to store, process, or 
transmit any covered defense information in performance of this contract, the Contractor shall 
require and ensure that the cloud service provider meets security requirements equivalent to 
those established by the Government for the Federal Risk and Authorization Management 
Program (FedRAMP) Moderate baseline (https://www.fedramp.gov/resources/documents/) and 
that the cloud service provider complies with requirements in paragraphs (c) through (g) of this 
clause for cyber incident reporting, malicious software, media preservation and protection, 
access to additional information and equipment necessary for forensic analysis, and cyber 
incident damage assessment. 

(3) Apply other information systems security measures when the Contractor reasonably 
determines that information systems security measures, in addition to those identified in 
paragraphs (b)(1) and (2) of this clause, may be required to provide adequate security in a 
dynamic environment or to accommodate special circumstances (e.g., medical devices) and any 
individual, isolated, or temporary deficiencies based on an assessed risk or vulnerability. These 
measures may be addressed in a system security plan. 

(c) Cyber incident reporting requirement. 

(1) When the Contractor discovers a cyber incident that affects a covered contractor information 
system or the covered defense information residing therein, or that affects the contractor's ability 
to perform the requirements of the contract that are designated as operationally critical support 
and identified in the contract, the Contractor shall- 

(i) Conduct a review for evidence of compromise of covered defense information, including, but 
not limited to, identifying compromised computers, servers, specific data, and user accounts. 
This review shall also include analyzing covered contractor information system(s) that were part 
of the cyber incident, as well as other information systems on the Contractor's network(s), that 
may have been accessed as a result of the incident in order to identify compromised covered 
defense information, or that affect the Contractor's ability to provide operationally critical 
support; and 

(ii) Rapidly report cyber incidents to DoD at http://dibnet.dod.mil. 
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(2) Cyber incident report. The cyber incident report shall be treated as information created by or 
for DoD and shall include, at a minimum, the required elements at http://dibnet.dod.mil. 

(3) Medium assurance certificate requirement. In order to report cyber incidents in accordance 
with this clause, the Contractor or subcontractor shall have or acquire a DoD-approved medium 
assurance certificate to report cyber incidents. For information on obtaining a DoD-approved 
medium assurance certificate, see http://iase.disa.mil/pki/eca/Pages/index.aspx. 

(d) Malicious software. When the Contractor or subcontractors discover and isolate malicious 
software in connection with a reported cyber incident, submit the malicious software to DoD 
Cyber Crime Center (DC3) in accordance with instructions provided by DC3 or the Contracting 
Officer. Do not send the malicious software to the Contracting Officer. 

(e) Media preservation and protection. When a Contractor discovers a cyber incident has 
occurred, the Contractor shall preserve and protect images of all known affected information 
systems identified in paragraph (c)(1)(i) of this clause and all relevant monitoring/packet capture 
data for at least 90 days from the submission of the cyber incident report to allow DoD to 
request the media or decline interest. 

(f) Access to additional information or equipment necessary for forensic analysis. Upon request 
by DoD, the Contractor shall provide DoD with access to additional information or equipment 
that is necessary to conduct a forensic analysis. 

(g) Cyber incident damage assessment activities. If DoD elects to conduct a damage 
assessment, the Contracting Officer will request that the Contractor provide all of the damage 
assessment information gathered in accordance with paragraph (e) of this clause. 

(h) DoD safeguarding and use of contractor attributional/proprietary information. The NAFI shall 
protect against the unauthorized use or release of information obtained from the contractor (or 
derived from information obtained from the contractor) under this clause that includes contractor 
attributional/proprietary information, including such information submitted in accordance with 
paragraph (c). To the maximum extent practicable, the Contractor shall identify and mark 
attributional/proprietary information. In making an authorized release of such information, the 
NAFI will implement appropriate procedures to minimize the contractor attributional/proprietary 
information that is included in such authorized release, seeking to include only that information 
that is necessary for the authorized purpose(s) for which the information is being released. 

(i) Use and release of contractor attributional/proprietary information not created by or for DoD 
or the NAFI. Information that is obtained from the contractor (or derived from information 
obtained from the contractor) under this clause that is not created by or for DoD or the NAFI is 
authorized to be released outside of DoD or the NAFI- 

(1) To entities with missions that may be affected by such information; 

(2) To entities that may be called upon to assist in the diagnosis, detection, or mitigation of 
cyber incidents; 

(3) To Government/NAFI entities that conduct counterintelligence or law enforcement 
investigations; 

(4) For national security purposes, including cyber situational awareness and defense purposes 
(including with Defense Industrial Base (DIB) participants in the program at 32 CFR part 236); or 
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(5) To a support services contractor ("recipient") that is directly supporting Government/NAFI 
activities under a contract that includes the clause at BI.147, Limitations on the Use or 
Disclosure of Third-Party Contractor Reported Cyber Incident Information. 

(j) Use and release of contractor attributional/proprietary information created by or for DoD or 
the NAFI. Information that is obtained from the contractor (or derived from information obtained 
from the contractor) under this clause that is created by or for DoD or the NAFI (including the 
information submitted pursuant to paragraph (c) of this clause) is authorized to be used and 
released outside of DoD or the NAFI for purposes and activities authorized by paragraph (i) of 
this clause, and for any other lawful NAFI purpose or activity, subject to all applicable statutory, 
regulatory, and policy based restrictions on the NAFIs use and release of such information. 

(k) The Contractor shall conduct activities under this clause in accordance with applicable laws 
and regulations on the interception, monitoring, access, use, and disclosure of electronic 
communications and data. 

(l) Other safeguarding or reporting requirements. The safeguarding and cyber incident reporting 
required by this clause in no way abrogates the Contractor's responsibility for other 
safeguarding or cyber incident reporting pertaining to its unclassified information systems as 
required by other applicable clauses of this contract, or as a result of other applicable U.S. 
Government statutory or regulatory requirements. 

(m) Subcontracts. The Contractor shall- 

(1) Include this clause, including this paragraph (m), in subcontracts, or similar contractual 
instruments, for operationally critical support, or for which subcontract performance will involve 
covered defense information, including subcontracts for commercial items, without alteration, 
except to identify the parties. The Contractor shall determine if the information required for 
subcontractor performance retains its identity as covered defense information and will require 
protection under this clause, and, if necessary, consult with the Contracting Officer; and 

(2) Require subcontractors to- 

(i) Notify the prime Contractor (or next higher-tier subcontractor) when submitting a request to 
vary from a NIST SP 800-171 security requirement to the Contracting Officer, in accordance 
with paragraph (b)(2)(ii)(B) of this clause; and 

(ii) Provide the incident report number, automatically assigned by DoD, to the prime Contractor 
(or next higher-tier subcontractor) as soon as practicable, when reporting a cyber incident to 
DoD as required in paragraph (c) of this clause. 

(End of clause) 

CLOUD COMPUTING SERVICES (MAR 2020) BI.149 

(a) Definitions. As used in this clause- 

"Authorizing official," as described in DoD Instruction 8510.01, Risk Management Framework 
(RMF) for DoD Information Technology (IT), means the senior Federal official or executive with 
the authority to formally assume responsibility for operating an information system at an 
acceptable level of risk to organizational operations (including mission, functions, image, or 
reputation), organizational assets, individuals, other organizations, and the Nation. 

"Cloud computing" means a model for enabling ubiquitous, convenient, on-demand network 
access to a shared pool of configurable computing resources (e.g., networks, servers, storage, 
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applications, and services) that can be rapidly provisioned and released with minimal 
management effort or service provider interaction. This includes other commercial terms, such 
as on-demand self-service, broad network access, resource pooling, rapid elasticity, and 
measured service. It also includes commercial offerings for software-as-a-service, 
infrastructure-as-a-service, and platform-as-a-service. 

"Compromise" means disclosure of information to unauthorized persons, or a violation of the 
security policy of a system, in which unauthorized intentional or unintentional disclosure, 
modification, destruction, or loss of an object, or the copying of information to unauthorized 
media may have occurred. 

"Cyber incident" means actions taken through the use of computer networks that result in a 
compromise or an actual or potentially adverse effect on an information system and/or the 
information residing therein. 

"NAFI data" means any information, document, media, or machine readable material regardless 
of physical form or characteristics, that is created or obtained by the NAFI in the course of 
official NAFI business. 

"NAFI-related data" means any information, document, media, or machine readable material 
regardless of physical form or characteristics that is created or obtained by a contractor through 
the storage, processing, or communication of NAFI data. This does not include contractor's 
business records e.g. financial records, legal records etc. or data such as operating procedures, 
software coding or algorithms that are not uniquely applied to the NAFI data. 

"Information system" means a discrete set of information resources organized for the collection, 
processing, maintenance, use, sharing, dissemination, or disposition of information. 

"Media" means physical devices or writing surfaces including, but not limited to, magnetic tapes, 
optical disks, magnetic disks, large-scale integration memory chips, and printouts onto which 
information is recorded, stored, or printed within an information system. 

"Spillage" security incident that results in the transfer of classified or controlled unclassified 
information onto an information system not accredited (i.e., authorized) for the appropriate 
security level. 

(b) Cloud computing security requirements. The requirements of this clause are applicable when 
using cloud computing to provide information technology services in the performance of the 
contract. 

(1) If the Contractor indicated in its offer that it "does not anticipate the use of cloud computing 
services in the performance of a resultant contract," in response to provision BK.021 
Representation of Use of Cloud Computing, and after the award of this contract, the Contractor 
proposes to use cloud computing services in the performance of the contract, the Contractor 
shall obtain approval from the Contracting Officer prior to utilizing cloud computing services in 
performance of the contract. 

(2) The Contractor shall implement and maintain administrative, technical, and physical 
safeguards and controls with the security level and services required in accordance with the 
Cloud Computing Security Requirements Guide (SRG) (version in effect at the time the 
solicitation is issued or as authorized by the Contracting Officer) found at 
http://iase.disa.mil/cloud_security/Pages/index.aspx, unless notified by the Contracting Officer 
that this requirement has been waived by the DoD Chief Information Officer. 
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(3) The Contractor shall maintain within the United States or outlying areas all NAFI data that is 
not physically located on DoD premises, unless the Contractor receives written notification from 
the Contracting Officer to use another location. 

(c) Limitations on access to, and use and disclosure of NAFI data and NAFI-related data. 

(1) The Contractor shall not access, use, or disclose NAFI data unless specifically authorized by 
the terms of this contract or a task order or delivery order issued hereunder. 

(i) If authorized by the terms of this contract or a task order or delivery order issued hereunder, 
any access to, or use or disclosure of, NAFI data shall only be for purposes specified in this 
contract or task order or delivery order. 

(ii) The Contractor shall ensure that its employees are subject to all such access, use, and 
disclosure prohibitions and obligations. 

(iii) These access, use, and disclosure prohibitions and obligations shall survive the expiration 
or termination of this contract. 

(2) The Contractor shall use NAFI-related data only to manage the operational environment that 
supports the NAFI data and for no other purpose unless otherwise permitted with the prior 
written approval of the Contracting Officer. 

(d) Cloud computing services cyber incident reporting. The Contractor shall report all cyber 
incidents that are related to the cloud computing service provided under this contract. Reports 
shall be submitted to the NAF Contracting Contracting Officer and concurrently to DoD via 
http://dibnet.dod.mil/. 

(e) Malicious software. The Contractor or subcontractors that discover and isolate malicious 
software in connection with a reported cyber incident shall submit the malicious software in 
accordance with instructions provided by the Contracting Officer. 

(f) Media preservation and protection. When a Contractor discovers a cyber incident has 
occurred, the Contractor shall preserve and protect images of all known affected information 
systems identified in the cyber incident report (see paragraph (d) of this clause) and all relevant 
monitoring/packet capture data for at least 90 days from the submission of the cyber incident 
report to allow DoD to request the media or decline interest. 

(g) Access to additional information or equipment necessary for forensic analysis. Upon request 
by DoD, the Contractor shall provide DoD with access to additional information or equipment 
that is necessary to conduct a forensic analysis. 

(h) Cyber incident damage assessment activities. If DoD elects to conduct a damage 
assessment, the Contracting Officer will request that the Contractor provide all of the damage 
assessment information gathered in accordance with paragraph (f) of this clause. 

(i) Records management and facility access. 

(1) The Contractor shall provide the Contracting Officer all NAFI data and NAFI-related data in 
the format specified in the contract. 

(2) The Contractor shall dispose of NAFI data and NAFI-related data in accordance with the 
terms of the contract and provide the confirmation of disposition to the Contracting Officer in 
accordance with contract closeout procedures. 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 193 

(3) The Contractor shall provide the NAFI, or its authorized representatives, access to all NAFI 
data and NAFI-related data, access to contractor personnel involved in performance of the 
contract, and physical access to any Contractor facility with NAFI data, for the purpose of audits, 
investigations, inspections, or other similar activities, as authorized by law or regulation. 

(j) Notification of third party access requests. The Contractor shall notify the Contracting Officer 
promptly of any requests from a third party for access to NAFI data or NAFI-related data, 
including any warrants, seizures, or subpoenas it receives, including those from another 
Federal, State, or local agency. The Contractor shall cooperate with the Contracting Officer to 
take all measures to protect NAFI data and NAFI-related data from any unauthorized disclosure. 

(k) Spillage. Upon notification by the NAFI of a spillage, or upon the Contractor's discovery of a 
spillage, the Contractor shall cooperate with the Contracting Officer to address the spillage in 
compliance with agency procedures. 

(l) Subcontracts. The Contractor shall include this clause, including this paragraph (l), in all 
subcontracts that involve or may involve cloud services, including subcontracts for commercial 
items. 

(End of clause) 

BASIC SAFEGUARDING OF COVERED CONTRACTOR INFORMATION SYSTEMS (JUL 
2019) BI.150 

(a) Definitions. As used in this clause-- 

"Covered contractor information system" means an information system that is owned or 
operated by a contractor that processes, stores, or transmits Federal contract information. 

"Federal contract information" means information, not intended for public release, that is 
provided by or generated for the Government/NAFI under a contract to develop or deliver a 
product or service to the Government/NAFI, but not including information provided by the 
Government/NAFI to the public (such as on public Web sites) or simple transactional 
information, such as necessary to process payments. 

"Information" means any communication or representation of knowledge such as facts, data, or 
opinions, in any medium or form, including textual, numerical, graphic, cartographic, narrative, 
or audiovisual (Committee on National Security Systems Instruction (CNSSI) 4009). 

"Information system" means a discrete set of information resources organized for the collection, 
processing, maintenance, use, sharing, dissemination, or disposition of information (44 U.S.C. 
3502). 

"Safeguarding" means measures or controls that are prescribed to protect information systems. 

(b) Safeguarding requirements and procedures. 

(1) The Contractor shall apply the following basic safeguarding requirements and procedures to 
protect covered contractor information systems. Requirements and procedures for basic 
safeguarding of covered contractor information systems shall include, at a minimum, the 
following security controls: 

(i) Limit information system access to authorized users, processes acting on behalf of 
authorized users, or devices (including other information systems). 
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(ii) Limit information system access to the types of transactions and functions that authorized 
users are permitted to execute. 

(iii) Verify and control/limit connections to and use of external information systems. 

(iv) Control information posted or processed on publicly accessible information systems. 

(v) Identify information system users, processes acting on behalf of users, or devices. 

(vi) Authenticate (or verify) the identities of those users, processes, or devices, as a prerequisite 
to allowing access to organizational information systems. 

(vii) Sanitize or destroy information system media containing Federal Contract Information 
before disposal or release for reuse. 

(viii) Limit physical access to organizational information systems, equipment, and the respective 
operating environments to authorized individuals. 

(ix) Escort visitors and monitor visitor activity; maintain audit logs of physical access; and control 
and manage physical access devices. 

(x) Monitor, control, and protect organizational communications (i.e., information transmitted or 
received by organizational information systems) at the external boundaries and key internal 
boundaries of the information systems. 

(xi) Implement subnetworks for publicly accessible system components that are physically or 
logically separated from internal networks. 

(xii) Identify, report, and correct information and information system flaws in a timely manner. 

(xiii) Provide protection from malicious code at appropriate locations within organizational 
information systems. 

(xiv) Update malicious code protection mechanisms when new releases are available. 

(xv) Perform periodic scans of the information system and real-time scans of files from external 
sources as files are downloaded, opened, or executed. 

(2) Other requirements. This clause does not relieve the Contractor of any other specific 
safeguarding requirements specified by Federal agencies and departments relating to covered 
contractor information systems generally or other Federal safeguarding requirements for 
controlled unclassified information (CUI) as established by Executive Order 13556. 

(c) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (c), in subcontracts under this contract (including subcontracts for the acquisition of 
commercial items, other than commercially available off-the-shelf items), in which the 
subcontractor may have Federal contract information residing in or transiting through its 
information system. 

(End of clause) 

PROHIBITION ON CONTRACTING FOR CERTAIN TELECOMMUNICATIONS AND VIDEO 
SURVEILLANCE SERVICES OR EQUIPMENT (AUG 2020) BI.151 

(a) Definitions. As used in this clause- 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 195 

"Backhaul" means intermediate links between the core network, or backbone network, and the 
small subnetworks at the edge of the network (e.g., connecting cell phones/towers to the core 
telephone network). Backhaul can be wireless (e.g., microwave) or wired (e.g., fiber optic, 
coaxial cable, Ethernet). 

"Covered foreign country" means The People's Republic of China. 

"Covered telecommunications equipment or services" means- 

(1) Telecommunications equipment produced by Huawei Technologies Company or ZTE 
Corporation (or any subsidiary or affiliate of such entities); 

(2) For the purpose of public safety, security of Government facilities, physical security 
surveillance of critical infrastructure, and other national security purposes, video surveillance 
and telecommunications equipment produced by Hytera Communications Corporation, 
Hangzhou Hikvision Digital Technology Company, or Dahua Technology Company (or any 
subsidiary or affiliate of such entities); 

(3) Telecommunications or video surveillance services provided by such entities or using such 
equipment; or 

(4) Telecommunications or video surveillance equipment or services produced or provided by 
an entity that the Secretary of Defense, in consultation with the Director of National Intelligence 
or the Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned 
or controlled by, or otherwise connected to, the government of a covered foreign country. 

"Critical technology" means- 

(1) Defense articles or defense services included on the United States Munitions List set forth in 
the International Traffic in Arms Regulations under subchapter M of chapter I of title 22, Code of 
Federal Regulations; 

(2) Items included on the Commerce Control List set forth in Supplement No. 1 to part 774 of 
the Export Administration Regulations under subchapter C of chapter VII of title 15, Code of 
Federal Regulations, and controlled- 

(i) Pursuant to multilateral regimes, including for reasons relating to national security, chemical 
and biological weapons proliferation, nuclear nonproliferation, or missile technology; or 

(ii) For reasons relating to regional stability or surreptitious listening; 

(3) Specially designed and prepared nuclear equipment, parts and components, materials, 
software, and technology covered by part 810 of title 10, Code of Federal Regulations (relating 
to assistance to foreign atomic energy activities); 

(4) Nuclear facilities, equipment, and material covered by part 110 of title 10, Code of Federal 
Regulations (relating to export and import of nuclear equipment and material); 

(5) Select agents and toxins covered by part 331 of title 7, Code of Federal Regulations, part 
121 of title 9 of such Code, or part 73 of title 42 of such Code; or 

(6) Emerging and foundational technologies controlled pursuant to section 1758 of the Export 
Control Reform Act of 2018 (50 U.S.C. 4817). 

"Interconnection arrangements" means arrangements governing the physical connection of two 
or more networks to allow the use of another's network to hand off traffic where it is ultimately 
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delivered (e.g., connection of a customer of telephone provider A to a customer of telephone 
company B) or sharing data and other information resources. 

"Reasonable inquiry" means an inquiry designed to uncover any information in the entity's 
possession about the identity of the producer or provider of covered telecommunications 
equipment or services used by the entity that excludes the need to include an internal or third-
party audit. 

"Roaming" means cellular communications services (e.g., voice, video, data) received from a 
visited network when unable to connect to the facilities of the home network either because 
signal coverage is too weak or because traffic is too high. 

"Substantial or essential component" means any component necessary for the proper function 
or performance of a piece of equipment, system, or service. 

(b) Prohibition. (1) Section 889(a)(1)(A) of the John S. McCain National Defense Authorization 
Act for Fiscal Year 2019 (Pub. L. 115-232) prohibits the head of an executive agency on or after 
August 13, 2019, from procuring or obtaining, or extending or renewing a contract to procure or 
obtain, any equipment, system, or service that uses covered telecommunications equipment or 
services as a substantial or essential component of any system, or as critical technology as part 
of any system. The Contractor is prohibited from providing to the Government any equipment, 
system, or service that uses covered telecommunications equipment or services as a 
substantial or essential component of any system, or as critical technology as part of any 
system, unless an exception at paragraph (c) of this clause applies or the covered 
telecommunication equipment or services are covered by a waiver described in Pub. L. 115-232 
(d)(2). 

(2) Section 889(a)(1)(B) of the John S. McCain National Defense Authorization Act for Fiscal 
Year 2019 (Pub. L. 115-232) prohibits the head of an executive agency on or after August 13, 
2020, from entering into a contract, or extending or renewing a contract, with an entity that uses 
any equipment, system, or service that uses covered telecommunications equipment or services 
as a substantial or essential component of any system, or as critical technology as part of any 
system, unless an exception at paragraph (c) of this clause applies or the covered 
telecommunication equipment or services are covered by a waiver described in FAR 4.2104. 

(c) Exceptions. This clause does not prohibit contractors from providing- 

(1) A service that connects to the facilities of a third-party, such as backhaul, roaming, or 
interconnection arrangements; or 

(2) Telecommunications equipment that cannot route or redirect user data traffic or permit 
visibility into any user data or packets that such equipment transmits or otherwise handles. 

(d) Reporting requirement. 

(1) In the event the Contractor identifies covered telecommunications equipment or services 
used as a substantial or essential component of any system, or as critical technology as part of 
any system, during contract performance, or the Contractor is notified of such by a 
subcontractor at any tier or by any other source, the Contractor shall report the information in 
paragraph (d)(2) of this clause to the Contracting Officer, unless elsewhere in this contract are 
established procedures for reporting the information; in the case of the Department of Defense, 
the Contractor shall report to the website at https://dibnet.dod.mil. For indefinite delivery 
contracts, the Contractor shall report to the Contracting Officer for the indefinite delivery contract 
and the Contracting Officer(s) for any affected order or, in the case of the Department of 
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Defense, identify both the indefinite delivery contract and any affected orders in the report 
provided at https://dibnet.dod.mil. 

(2) The Contractor shall report the following information pursuant to paragraph (d)(1) of this 
clause 

(i) Within one business day from the date of such identification or notification: the contract 
number; the order number(s), if applicable; supplier name; supplier unique entity identifier (if 
known); supplier Commercial and Government Entity (CAGE) code (if known); brand; model 
number (original equipment manufacturer number, manufacturer part number, or wholesaler 
number); item description; and any readily available information about mitigation actions 
undertaken or recommended. 

(ii) Within 10 business days of submitting the information in paragraph (d)(2)(i) of this clause: 
any further available information about mitigation actions undertaken or recommended. In 
addition, the Contractor shall describe the efforts it undertook to prevent use or submission of 
covered telecommunications equipment or services, and any additional efforts that will be 
incorporated to prevent future use or submission of covered telecommunications equipment or 
services. 

(e) Subcontracts. The Contractor shall insert the substance of this clause, including this 
paragraph (e), in all subcontracts and other contractual instruments, including subcontracts for 
the acquisition of commercial items. 

(End of clause) 

PRIVACY TRAINING (JAN 2020) BI.152 

(a) Definition. As used in this clause, "personally identifiable information" means information that 
can be used to distinguish or trace an individual's identity, either alone or when combined with 
other information that is linked or linkable to a specific individual. (See Office of Management 
and Budget (OMB) Circular A-130, Managing Federal Information as a Strategic Resource). 

(b) The Contractor shall ensure that initial privacy training, and annual privacy training 
thereafter, is completed by contractor employees who- 

(1) Have access to a system of records; 

(2) Create, collect, use, process, store, maintain, disseminate, disclose, dispose, or otherwise 
handle personally identifiable information on behalf of an agency; or 

(3) Design, develop, maintain, or operate a system of records. 

(c)(1) Privacy training shall address the key elements necessary for ensuring the safeguarding 
of personally identifiable information or a system of records. The training shall be role based, 
provide foundational as well as more advanced levels of training, and have measures in place to 
test the knowledge level of users. At a minimum, the privacy training shall cover- 

(i) The provisions of the Privacy Act of 1974 (5 U.S.C. 552a), including penalties for violations of 
the Act; 

(ii) The appropriate handling and safeguarding of personally identifiable information; 

(iii) The authorized and official use of a system of records or any other personally identifiable 
information; 
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(iv) The restriction on the use of unauthorized equipment to create, collect, use, process, store, 
maintain, disseminate, disclose, dispose or otherwise access personally identifiable information; 

(v) The prohibition against the unauthorized use of a system of records or unauthorized 
disclosure, access, handling, or use of personally identifiable information; and 

(vi) The procedures to be followed in the event of a suspected or confirmed breach of a system 
of records or the unauthorized disclosure, access, handling, or use of personally identifiable 
information (see OMB guidance for Preparing for and Responding to a Breach of Personally 
Identifiable Information). 

(2) Completion of an agency-developed or agency-conducted training course shall be deemed 
to satisfy these elements. 

(d) The Contractor shall maintain and, upon request, provide documentation of completion of 
privacy training to the Contracting Officer. 

(e) The Contractor shall not allow any employee access to a system of records, or permit any 
employee to create, collect, use, process, store, maintain, disseminate, disclose, dispose or 
otherwise handle personally identifiable information, or to design, develop, maintain, or operate 
a system of records unless the employee has completed privacy training, as required by this 
clause. 

(f) The substance of this clause, including this paragraph (f), shall be included in all 
subcontracts under this contract, when subcontractor employees will- 

(1) Have access to a system of records; 

(2) Create, collect, use, process, store, maintain, disseminate, disclose, dispose, or otherwise 
handle personally identifiable information; or 

(3) Design, develop, maintain, or operate a system of records. 

(End of clause) 

PRIVACY TRAINING (JAN 2020) - Alternate I (JAN 2020) BI.152 

(a) Definition. As used in this clause, "personally identifiable information" means information that 
can be used to distinguish or trace an individual's identity, either alone or when combined with 
other information that is linked or linkable to a specific individual. (See Office of Management 
and Budget (OMB) Circular A-130, Managing Federal Information as a Strategic Resource). 

(b) The Contractor shall ensure that initial privacy training, and annual privacy training 
thereafter, is completed by contractor employees who- 

(1) Have access to a system of records; 

(2) Create, collect, use, process, store, maintain, disseminate, disclose, dispose, or otherwise 
handle personally identifiable information on behalf of an agency; or 

(3) Design, develop, maintain, or operate a system of records. 

(c) NAF contracting will provide the acceptable privacy training link or location to the Contractor 
for the training to be completed by them and their employees annually for the duration of this 
contract. 
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COMBATING TRAFFICKING IN PERSONS (MAR 2020) BI.153 

(a) Definitions. As used in this clause- 

"Agent" means any individual, including a director, an officer, an employee, or an independent 
contractor, authorized to act on behalf of the organization. 

"Coercion" means- 

(1) Threats of serious harm to or physical restraint against any person; 

(2) Any scheme, plan, or pattern intended to cause a person to believe that failure to perform an 
act would result in serious harm to or physical restraint against any person; or 

(3) The abuse or threatened abuse of the legal process. 

"Commercial sex act" means any sex act on account of which anything of value is given to or 
received by any person. 

"Commercially available off-the-shelf (COTS) item" means- 

(1) Any item of supply (including construction material) that is- 

(i) A commercial item (as defined in paragraph (1) of the definition); 

(ii) Sold in substantial quantities in the commercial marketplace; and 

(iii) Offered to the Government/NAFI, under a contract or subcontract at any tier, without 
modification, in the same form in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products 
and petroleum products. 

"Debt bondage" means the status or condition of a debtor arising from a pledge by the debtor of 
his or her personal services or of those of a person under his or her control as a security for 
debt, if the value of those services as reasonably assessed is not applied toward the liquidation 
of the debt or the length and nature of those services are not respectively limited and defined. 

"Employee" means an employee of the Contractor directly engaged in the performance of work 
under the contract who has other than a minimal impact or involvement in contract performance. 

"Forced Labor" means knowingly providing or obtaining the labor or services of a person- 

(1) By threats of serious harm to, or physical restraint against, that person or another person; 

(2) By means of any scheme, plan, or pattern intended to cause the person to believe that, if the 
person did not perform such labor or services, that person or another person would suffer 
serious harm or physical restraint; or 

(3) By means of the abuse or threatened abuse of law or the legal process. 

"Involuntary servitude" includes a condition of servitude induced by means of- 

(1) Any scheme, plan, or pattern intended to cause a person to believe that, if the person did not 
enter into or continue in such conditions, that person or another person would suffer serious 
harm or physical restraint; or 

(2) The abuse or threatened abuse of the legal process. 
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"Recruitment fees" means fees of any type, including charges, costs, assessments, or other 
financial obligations, that are associated with the recruiting process, regardless of the time, 
manner, or location of imposition or collection of the fee. 

(1) Recruitment fees include, but are not limited to, the following fees (when they are associated 
with the recruiting process) for- 

(i) Soliciting, identifying, considering, interviewing, referring, retaining, transferring, selecting, 
training, providing orientation to, skills testing, recommending, or placing employees or potential 
employees; 

(ii) Advertising 

(iii) Obtaining permanent or temporary labor certification, including any associated fees; 

(iv) Processing applications and petitions; 

(v) Acquiring visas, including any associated fees; 

(vi) Acquiring photographs and identity or immigration documents, such as passports, including 
any associated fees; 

(vii) Accessing the job opportunity, including required medical examinations and immunizations; 
background, reference, and security clearance checks and examinations; and additional 
certifications; 

(viii) An employer's recruiters, agents or attorneys, or other notary or legal fees; 

(ix) Language interpretation or translation, arranging for or accompanying on travel, or providing 
other advice to employees or potential employees; 

(x) Government/NAFI-mandated fees, such as border crossing fees, levies, or worker welfare 
funds; 

(xi) Transportation and subsistence costs- 

(A) While in transit, including, but not limited to, airfare or costs of other modes of transportation, 
terminal fees, and travel taxes associated with travel from the country of origin to the country of 
performance and the return journey upon the end of employment; and 

(B) From the airport or disembarkation point to the worksite; 

(xii) Security deposits, bonds, and insurance; and 

(xiii) Equipment charges. 

(2) A recruitment fee, as described in the introductory text of this definition, is a recruitment fee, 
regardless of whether the payment is- 

(i) Paid in property or money; 

(ii) Deducted from wages; 

(iii) Paid back in wage or benefit concessions; 

(iv) Paid back as a kickback, bribe, in-kind payment, free labor, tip, or tribute; or 

(v) Collected by an employer or a third party, whether licensed or unlicensed, including, but not 
limited to- 
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(A) Agents; 

(B) Labor brokers; 

(C) Recruiters; 

(D) Staffing firms (including private employment and placement firms); 

(E) Subsidiaries/affiliates of the employer; 

(F) Any agent or employee of such entities; and 

(G) Subcontractors at all tiers. 

"Severe forms of trafficking in persons" means- 

(1) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in 
which the person induced to perform such act has not attained 18 years of age; or 

(2) The recruitment, harboring, transportation, provision, or obtaining of a person for labor or 
services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary 
servitude, peonage, debt bondage, or slavery. 

"Sex trafficking" means the recruitment, harboring, transportation, provision, or obtaining of a 
person for the purpose of a commercial sex act. 

"Subcontract" means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract. 

"Subcontractor" means any supplier, distributor, vendor, or firm that furnishes supplies or 
services to or for a prime contractor or another subcontractor. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(b) Policy. The United States Government has adopted a policy prohibiting trafficking in persons 
including the trafficking-related activities of this clause. Contractors, contractor employees, and 
their agents shall not- 

(1) Engage in severe forms of trafficking in persons during the period of performance of the 
contract; 

(2) Procure commercial sex acts during the period of performance of the contract; 

(3) Use forced labor in the performance of the contract; 

(4) Destroy, conceal, confiscate, or otherwise deny access by an employee to the employee's 
identity or immigration documents, such as passports or drivers' licenses, regardless of issuing 
authority; 

(5) 

(i) Use misleading or fraudulent practices during the recruitment of employees or offering of 
employment, such as failing to disclose, in a format and language understood by the employee 
or potential employee, basic information or making material misrepresentations during the 
recruitment of employees regarding the key terms and conditions of employment, including 
wages and fringe benefits, the location of work, the living conditions, housing and associated 
costs (if employer or agent provided or arranged), any significant costs to be charged to the 
employee or potential employee, and, if applicable, the hazardous nature of the work; 
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(ii) Use recruiters that do not comply with local labor laws of the country in which the recruiting 
takes place; 

(6) Charge employees or potential employees recruitment fees; 

(7) (i) Fail to provide return transportation or pay for the cost of return transportation upon the 
end of employment- 

(A) For an employee who is not a national of the country in which the work is taking place and 
who was brought into that country for the purpose of working on a U.S. Government/NAFI 
contract or subcontract (for portions of contracts performed outside the United States); or 

(B) For an employee who is not a United States national and who was brought into the United 
States for the purpose of working on a U.S. Government/NAFI contract or subcontract, if the 
payment of such costs is required under existing temporary worker programs or pursuant to a 
written agreement with the employee (for portions of contracts performed inside the United 
States); except that- 

(ii) The requirements of paragraphs (b)(7)(i) of this clause shall not apply to an employee who 
is- 

(A) Legally permitted to remain in the country of employment and who chooses to do so; or 

(B) Exempted by an authorized official of the contracting agency from the requirement to 
provide return transportation or pay for the cost of return transportation; 

(iii) The requirements of paragraph (b)(7)(i) of this clause are modified for a victim of trafficking 
in persons who is seeking victim services or legal redress in the country of employment, or for a 
witness in an enforcement action related to trafficking in persons. The contractor shall provide 
the return transportation or pay the cost of return transportation in a way that does not obstruct 
the victim services, legal redress, or witness activity. For example, the contractor shall not only 
offer return transportation to a witness at a time when the witness is still needed to testify. This 
paragraph does not apply when the exemptions at paragraph (b)(7)(ii) of this clause apply. 

(8) Provide or arrange housing that fails to meet the host country housing and safety standards; 
or 

(9)If required by law or contract, fail to provide an employment contract, recruitment agreement, 
or other required work document in writing. Such written work document shall be in a language 
the employee understands. If the employee must relocate to perform the work, the work 
document shall be provided to the employee at least five days prior to the employee relocating. 
The employee's work document shall include, but is not limited to, details about work 
description, wages, prohibition on charging recruitment fees, work location(s), living 
accommodations and associated costs, time off, roundtrip transportation arrangements, 
grievance process, and the content of applicable laws and regulations that prohibit trafficking in 
persons. 

(c) Contractor requirements. The Contractor shall- 

(1) Notify its employees and agents of- 

(i) The United States Government's policy prohibiting trafficking in persons, described in 
paragraph (b) of this clause; and 
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(ii) The actions that will be taken against employees or agents for violations of this policy. Such 
actions for employees may include, but are not limited to, removal from the contract, reduction 
in benefits, or termination of employment; and 

(2) Take appropriate action, up to and including termination, against employees, agents, or 
subcontractors that violate the policy in paragraph (b) of this clause. 

(d) Notification. 

(1) The Contractor shall inform the Contracting Officer and the agency Inspector General 
immediately of- 

(i) Any credible information it receives from any source (including host country law enforcement) 
that alleges a Contractor employee, subcontractor, subcontractor employee, or their agent has 
engaged in conduct that violates the policy in paragraph (b) of this clause (see also 18 U.S.C. 
1351, Fraud in Foreign Labor Contracting, if that clause is included in the solicitation or contract, 
which requires disclosure to the agency Office of the Inspector General when the Contractor 
has credible evidence of fraud); and 

(ii) Any actions taken against a Contractor employee, subcontractor, subcontractor employee, or 
their agent pursuant to this clause. 

(2) If the allegation may be associated with more than one contract, the Contractor shall inform 
the contracting officer for the contract with the highest dollar value. 

(e) Remedies. In addition to other remedies available to the NAFI, the Contractor's failure to 
comply with the requirements of paragraphs (c), (d), (g), (h), or (i) of this clause may result in- 

(1) Requiring the Contractor to remove a Contractor employee or employees from the 
performance of the contract; 

(2) Requiring the Contractor to terminate a subcontract; 

(3) Suspension of contract payments until the Contractor has taken appropriate remedial action; 

(4) Loss of award fee, consistent with the award fee plan, for the performance period in which 
the NAFI determined Contractor non-compliance; 

(5) Declining to exercise available options under the contract; 

(6) Termination of the contract for default or cause, in accordance with the termination clause of 
this contract; or 

(7) Suspension or debarment. 

(f) Mitigating and aggravating factors. When determining remedies, the Contracting Officer may 
consider the following: 

(1) Mitigating factors. The Contractor had a Trafficking in Persons compliance plan or an 
awareness program at the time of the violation, was in compliance with the plan, and has taken 
appropriate remedial actions for the violation, that may include reparation to victims for such 
violations. 

(2) Aggravating factors. The Contractor failed to abate an alleged violation or enforce the 
requirements of a compliance plan, when directed by the Contracting Officer to do so. 

(g) Full cooperation. 
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(1) The Contractor shall, at a minimum- 

(i) Disclose to the agency Inspector General information sufficient to identify the nature and 
extent of an offense and the individuals responsible for the conduct; 

(ii) Provide timely and complete responses to Government/NAFI auditors' and investigators' 
requests for documents; 

(iii) Cooperate fully in providing reasonable access to its facilities and staff (both inside and 
outside the U.S.) to allow contracting agencies and other responsible Federal agencies to 
conduct audits, investigations, or other actions to ascertain compliance with the Trafficking 
Victims Protection Act of 2000 (22 U.S.C. chapter 78), E.O. 13627, or any other applicable law 
or regulation establishing restrictions on trafficking in persons, the procurement of commercial 
sex acts, or the use of forced labor; and 

(iv) Protect all employees suspected of being victims of or witnesses to prohibited activities, 
prior to returning to the country from which the employee was recruited, and shall not prevent or 
hinder the ability of these employees from cooperating fully with Government/NAFI authorities. 

(2) The requirement for full cooperation does not foreclose any Contractor rights arising in law 
or the terms of the contract. It does not- 

(i) Require the Contractor to waive its attorney-client privilege or the protections afforded by the 
attorney work product doctrine; 

(ii) Require any officer, director, owner, employee, or agent of the Contractor, including a sole 
proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; or 

(iii) Restrict the Contractor from- 

(A) Conducting an internal investigation; or 

(B) Defending a proceeding or dispute arising under the contract or related to a potential or 
disclosed violation. 

(h) Compliance plan. 

(1) This paragraph (h) applies to any portion of the contract that- 

(i) Is for supplies, other than commercially available off-the-shelf items, acquired outside the 
United States, or services to be performed outside the United States; and 

(ii) Has an estimated value that exceeds $500,000. 

(2) The Contractor shall maintain a compliance plan during the performance of the contract that 
is appropriate- 

(i) To the size and complexity of the contract; and 

(ii) To the nature and scope of the activities to be performed for the Government/NAFI, including 
the number of non-United States citizens expected to be employed and the risk that the contract 
or subcontract will involve services or supplies susceptible to trafficking in persons. 

(3) Minimum requirements. The compliance plan must include, at a minimum, the following: 

(i) An awareness program to inform contractor employees about the Government/NAFI's policy 
prohibiting trafficking-related activities described in paragraph (b) of this clause, the activities 
prohibited, and the actions that will be taken against the employee for violations. Additional 



NAF CONTRACTING  
CONTRACT CLAUSES: SECTION I  

 

Page 205 

information about Trafficking in Persons and examples of awareness programs can be found at 
the website for the Department of State's Office to Monitor and Combat Trafficking in Persons at 
http://www.state.gov/j/tip/. 

(ii) A process for employees to report, without fear of retaliation, activity inconsistent with the 
policy prohibiting trafficking in persons, including a means to make available to all employees 
the hotline phone number of the Global Human Trafficking Hotline at 1-844-888-FREE and its 
email address at help@befree.org. 

(iii) A recruitment and wage plan that only permits the use of recruitment companies with trained 
employees, prohibits charging recruitment fees to the employees or potential employees and 
ensures that wages meet applicable host-country legal requirements or explains any variance. 

(iv) A housing plan, if the Contractor or subcontractor intends to provide or arrange housing, that 
ensures that the housing meets host-country housing and safety standards. 

(v) Procedures to prevent agents and subcontractors at any tier and at any dollar value from 
engaging in trafficking in persons (including activities in paragraph (b) of this clause) and to 
monitor, detect, and terminate any agents, subcontracts, or subcontractor employees that have 
engaged in such activities. 

(4) Posting. 

(i) The Contractor shall post the relevant contents of the compliance plan, no later than the 
initiation of contract performance, at the workplace (unless the work is to be performed in the 
field or not in a fixed location) and on the Contractor's Web site (if one is maintained). If posting 
at the workplace or on the Web site is impracticable, the Contractor shall provide the relevant 
contents of the compliance plan to each worker in writing. 

(ii) The Contractor shall provide the compliance plan to the Contracting Officer upon request. 

(5) Certification. Annually after receiving an award, the Contractor shall submit a certification to 
the Contracting Officer that- 

(i) It has implemented a compliance plan to prevent any prohibited activities identified at 
paragraph (b) of this clause and to monitor, detect, and terminate any agent, subcontract or 
subcontractor employee engaging in prohibited activities; and 

(ii) After having conducted due diligence, either- 

(A) To the best of the Contractor's knowledge and belief, neither it nor any of its agents, 
subcontractors, or their agents is engaged in any such activities; or 

(B) If abuses relating to any of the prohibited activities identified in paragraph (b) of this clause 
have been found, the Contractor or subcontractor has taken the appropriate remedial and 
referral actions. 

(i) Subcontracts. 

(1) The Contractor shall include the substance of this clause, including this paragraph (i), in all 
subcontracts and in all contracts with agents. The requirements in paragraph (h) of this clause 
apply only to any portion of the subcontract that- 

(A) Is for supplies, other than commercially available off-the-shelf items, acquired outside the 
United States, or services to be performed outside the United States; and 
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(B) Has an estimated value that exceeds $500,000. 

(2) If any subcontractor is required by this clause to submit a certification, the Contractor shall 
require submission prior to the award of the subcontract and annually thereafter. The 
certification shall cover the items in paragraph (h)(5) of this clause. 

(End of clause) 

CONTINUATION OF ESSENTIAL CONTRACTOR SERVICES (MAR 2020) BI.154 

(a) Definitions. As used in this clause- 

(1) “Essential contractor service” means a service provided by a firm or individual under contract 
to DoD to support mission-essential functions, such as support of vital systems, associated 
support activities, including installation, garrison, and base support services; and similar 
services provided to foreign military sales customers under the Security Assistance Program. 
Services are essential if the effectiveness of defense systems or operations has the potential to 
be seriously impaired by the interruption of these services, as determined by the appropriate 
functional commander or civilian equivalent. 

(2) “Mission-essential functions” means those organizational activities that must be performed 
under all circumstances to achieve DoD component missions or responsibilities, as determined 
by the appropriate functional commander or civilian equivalent. Failure to perform or sustain 
these functions would significantly affect DoD s ability to provide vital services or exercise 
authority, direction, and control. 

(b) The NAFI has identified all or a portion of the contractor services performed under this 
contract as essential contractor services in support of mission essential functions. These 
services are listed in attachment [ ], Mission-Essential Contractor Services, dated [ ]. 

(c)(1) The Mission-Essential Contractor Services Plan submitted by the Contractor, is 
incorporated in this contract. 

(2) The Contractor shall maintain and update its plan as necessary. The Contractor shall 
provide all plan updates to the Contracting Officer for approval. 

(3) As directed by the Contracting Officer, the Contractor shall participate in training events, 
exercises, and drills associated with NAFI efforts to test the effectiveness of continuity of 
operations procedures and practices. 

(d)(1) Notwithstanding any other clause of this contract, the contractor shall be responsible to 
perform those services identified as essential contractor services during crisis situations (as 
directed by the Contracting Officer), in accordance with its Mission-Essential Contractor 
Services Plan. 

(2) In the event the Contractor anticipates not being able to perform any of the essential 
contractor services identified in accordance with paragraph (b) of this section during a crisis 
situation, the Contractor shall notify the Contracting Officer or other designated representative 
as expeditiously as possible and use its best efforts to cooperate with the NAFI in the NAFI's 
efforts to maintain the continuity of operations. 

(e) The NAFI reserves the right in such crisis situations to use Federal employees, military 
personnel or contract support from other contractors, or to enter into new contracts for essential 
contractor services. 
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(f) Changes. The Contractor shall segregate and separately identify all costs incurred in 
continuing performance of essential services in a crisis situation. The Contractor shall notify the 
Contracting Officer of an increase or decrease in costs within ninety days after continued 
performance has been directed by the Contracting Officer, or within any additional period that 
the Contracting Officer approves in writing, but not later than the date of final payment under the 
contract. The Contractor s notice shall include the Contractor s proposal for an equitable 
adjustment and any data supporting the increase or decrease in the form prescribed by the 
Contracting Officer. The parties shall negotiate an equitable price adjustment to the contract 
price, delivery schedule, or both as soon as is practicable after receipt of the Contractor's 
proposal. 

(g) The Contractor shall include the substance of this clause, including this paragraph (g), in 
subcontracts for the essential services. 

(End of Clause) 

PROHIBITION ON A BYTEDANCE COVERED APPLICATION (JUN 2023) BI.155 

(a) Definitions. As used in this clause— 

“Covered application” means the social networking service TikTok or any successor application 
or service developed or provided by ByteDance Limited or an entity owned by ByteDance 
Limited. 

“Information technology”, as defined in 40 U.S.C. 11101(6)— 

(1) Means any equipment or interconnected system or subsystem of equipment, used in the 
automatic acquisition, storage, analysis, evaluation, manipulation, management, movement, 
control, display, switching, interchange, transmission, or reception of data or information by the 
executive agency, if the equipment is used by the executive agency directly or is used by a 
contractor under a contract with the executive agency that requires the use— 

(i) Of that equipment; or 

(ii) Of that equipment to a significant extent in the performance of a service or the furnishing of a 
product; 

(2) Includes computers, ancillary equipment (including imaging peripherals, input, output, and 
storage devices necessary for security and surveillance), peripheral equipment designed to be 
controlled by the central processing unit of a computer, software, firmware and similar 
procedures, services (including support services), and related resources; but 

(3) Does not include any equipment acquired by a Federal contractor incidental to a Federal 
contract. 

(b) Prohibition. Section 102 of Division R of the Consolidated Appropriations Act, 2023 (Pub. L. 
117-328), the No TikTok on Government Devices Act, and its implementing guidance under 
Office of Management and Budget (OMB) Memorandum M-23-13, dated February 27, 2023, 
“No TikTok on Government Devices” Implementation Guidance, collectively prohibit the 
presence or use of a covered application on executive agency information technology, including 
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certain equipment used by Federal contractors. The Contractor is prohibited from having or 
using a covered application on any information technology owned or managed by the 
Government, or on any information technology used or provided by the Contractor under this 
contract, including equipment provided by the Contractor’s employees; however, this prohibition 
does not apply if the Contracting Officer provides written notification to the Contractor that an 
exception has been granted in accordance with OMB Memorandum M-23-13. 

(c) Subcontracts. The Contractor shall insert the substance of this clause, including this 
paragraph (c), in all subcontracts, including subcontracts for the acquisition of commercial 
products or commercial services. 

(End of clause) 

DISPLAY OF HOTLINE POSTERS (APR 2023) BI.156 

(a) Definition. As used in this clause— 
 
“United States” means the 50 States, the District of Columbia, and outlying areas. 
 
(b) Display of hotline poster(s). 
 
(1)(i) The Contractor shall display prominently the DoD fraud, waste, and abuse hotline poster 
prepared by the DoD Office of the Inspector General, in effect at time of contract award, in 
common work areas within business segments performing work under Department of Defense 
(DoD) contracts. 
 
(ii) For contracts performed outside the United States, when security concerns can be 
appropriately demonstrated, the contracting officer may provide the contractor the option to 
publicize the program to contractor personnel in a manner other than public display of the 
poster, such as private employee written instructions and briefings. 
 
(2) If the contract is funded, in whole or in part, by Department of Homeland Security (DHS) 
disaster relief funds and the work is to be performed in the United States, the DHS fraud hotline 
poster shall be displayed in addition to the DoD hotline poster. If a display of a DHS fraud 
hotline poster is required, the Contractor may obtain such poster from— 
 
(i) DHS Office of Inspector General/MAIL STOP 0305, Attn: Office of Investigations – Hotline, 
245 Murray Lane SW, Washington, DC 20528-0305; or 
 
(ii) Via the internet at https://www.oig.dhs.gov/assets/Hotline/DHS_OIG_Hotline-optimized.jpg. 
 
(c)(1) The DoD hotline poster may be obtained from: Defense Hotline, The Pentagon, 
Washington, D.C. 20301-1900, or is also available via the internet at 
https://www.dodig.mil/Resources/Posters-and-Brochures/. 
 
(2) If a significant portion of the employee workforce does not speak English, then the poster is 
to be displayed in the foreign languages that a significant portion of the employees speak. 
 
(3) Additionally, if the Contractor maintains a company website as a method of providing 
information to employees, the Contractor shall display an electronic version of the required 
poster at the website. 
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(d) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (d), in all subcontracts that exceed $6 million on the date of subcontract award, 
except when the subcontract is for the acquisition of a commercial item. 
 
(End of clause) 
 

UNENFORCEABILITY OF UNAUTHORIZED OBLIGATIONS (APR 2023) BI.157 
 
(a) Except as stated in paragraph (b) of this clause, when any supply or service acquired under 
this contract is subject to any End User License Agreement (EULA), Terms of Service (TOS), or 
similar legal instrument or agreement, that includes any clause requiring the NAFI/Government 
to indemnify the Contractor or any person or entity for damages, costs, fees, or any other loss or 
liability that would create an obligation that conflicts with this contract as executed, the following 
shall govern: 
 
(1) Any such clause is unenforceable against the NAFI. 
 
(2) Neither the NAFI nor any NAFI-authorized end user shall be deemed to have agreed to such 
clause by virtue of it appearing in the EULA, TOS, or similar legal instrument or agreement. If 
the EULA, TOS, or similar legal instrument or agreement is invoked through an "I agree" click 
box or other comparable mechanism (e.g., "click-wrap" or "browse-wrap" agreements), 
execution does not bind the NAFI or any NAFI-authorized end user to such clause. 
 
(3) Any such clause is deemed to be stricken from the EULA, TOS, or similar legal instrument or 
agreement. 
 
(4) Any such clause is deemed to be superseded by the terms of the NAF contract as executed.  
 
(b) Paragraph (a) of this clause does not apply to indemnification by the NAFI that is expressly 
authorized by statute and specifically authorized under applicable agency regulations and 
procedures. 
 
(End of clause) 

RESTRICTION ON ACQUISITION OF PERSONAL PROTECTIVE EQUIPMENT AND 
CERTAIN OTHER ITEMS FROM NON-ALLIED FOREIGN NATIONS (APR 2023) BI.158 
 
(a)  Definitions.  As used in this clause—     
 
“Covered country” means —      
 
(1)  The Democratic People’s Republic of North Korea;      
 
(2)  The People’s Republic of China;     
 
(3)  The Russian Federation; or      
 
(4)  The Islamic Republic of Iran.     
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“Covered item” means an article or item of—     
 
(1)  Personal protective equipment for use in preventing spread of disease, such as by exposure 
to infected individuals or contamination or infection by infectious material including—       
 
(i)  Nitrile and vinyl gloves;       
 
(ii)  Surgical masks;       
 
(iii)  Respirator masks and powered air purifying respirators and required filters;       
 
(iv)  Face shields and protective eyewear;      
 
(v)  Surgical and isolation gowns and head and foot coverings; or       
 
(vi)  Clothing; and       
 
(vii)  The materials and components thereof, other than sensors, electronics, or other items 
added to and not normally associated with such personal protective equipment or clothing; or 
 
(2)  Sanitizing and disinfecting wipes, testing swabs, gauze, and bandages.  
 
(b)  Restriction.  Except as provided in paragraph (c) of this clause, the Contractor shall not 
deliver under this contract a covered item of personal protective equipment or other items, from 
a covered country, for use in preventing the spread of disease, such as by exposure to infected 
individuals, or contamination or infection by infectious material (10 U.S.C. 2533e, now 10 U.S.C. 
4875).  
 
(c)  Subcontracts.  The Contractor shall insert this clause, including this paragraph (c), without 
alteration other than to identify the appropriate parties, in subcontracts that are for the 
acquisition of personal protective equipment and covered items, including subcontracts for 
commercial products and commercial services including COTS items.  
 
(End of clause) 

PROHIBITION ON CERTAIN PROCUREMENTS FROM THE XINJIANG UYGHUR 
AUTONOMOUS REGION (APR 2023) BI.159 

(a) Definitions. As used in this clause— 

“Forced labor” means all work or service which is exacted from any person under the menace of 
any penalty for its nonperformance and for which the worker does not offer themselves 
voluntarily. 

“Person” means– 

(1) A natural person, corporation, company, business association, partnership, society, trust, or 
any other nongovernmental entity, organization, or group; or 
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(2) Any successor, subunit, parent entity, or subsidiary of, or any entity under common 
ownership or control with, any entity described in paragraph (1) of this definition. 

“XUAR” means the Xinjiang Uyghur Autonomous Region of the People’s Republic of China. 

(b) Prohibition. The Contractor shall not provide any products mined, produced, or 
manufactured wholly or in part by forced labor from XUAR or from an entity that has used labor 
from within or transferred from XUAR as part of any forced labor programs throughout the 
period of performance of the contract. 

(c) Subcontracts. The Contractor shall insert this clause, including this paragraph (c), without 
alteration other than to identify the appropriate parties, in subcontracts including subcontracts 
for commercial products, and commercially available off-the-shelf items, and commercial 
services. 

CHILD LABOR-COOPERATION WITH AUTHORITIES AND REMEDIES (MAY 2023) BI.160 
(a) Applicability. This clause does not apply to the extent that the Contractor is supplying end 
products mined, produced, or manufactured in- 
 
(1) Israel, and the anticipated value of the acquisition is $50,000 or more; 
 
(2) Mexico, and the anticipated value of the acquisition is $92,319 or more; or 
 
(3) Armenia, Aruba, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech 
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, 
Ireland, Italy, Japan, Korea, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, 
Montenegro, Netherlands, New Zealand, Norway, Poland, Portugal, Romania, Singapore, 
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or the United 
Kingdom and the anticipated value of the acquisition is $183,000 or more. 
 
(b) Cooperation with Authorities. To enforce the laws prohibiting the manufacture or importation 
of products mined, produced, or manufactured by forced or indentured child labor, authorized 
officials may need to conduct investigations to determine whether forced or indentured child 
labor was used to mine, produce, or manufacture any product furnished under this contract. If 
the solicitation includes the provision BK.030, Certification Regarding Knowledge of Child Labor 
for Listed End Products, the Contractor agrees to cooperate fully with authorized officials of the 
contracting agency, the Department of the Treasury, or the Department of Justice by providing 
reasonable access to records, documents, persons, or premises upon reasonable request by 
the authorized officials. 
 
(c) Violations. The Government may impose remedies set forth in paragraph (d) for the following 
violations: 
 
(1) The Contractor has submitted a false certification regarding knowledge of the use of forced 
or indentured child labor for listed end products. 
 
(2) The Contractor has failed to cooperate, if required, in accordance with paragraph (b) of this 
clause, with an investigation of the use of forced or indentured child labor by an Inspector 
General, Attorney General, or the Secretary of the Treasury. 
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(3) The Contractor uses forced or indentured child labor in its mining, production, or 
manufacturing processes. 
 
(4) The Contractor has furnished under the contract end products or components that have 
been mined, produced, or manufactured wholly or in part by forced or indentured child labor. 
(The Government will not pursue remedies at paragraph (d)(2) or paragraph (d)(3) of this clause 
unless sufficient evidence indicates that the Contractor knew of the violation.) 
 
(d) Remedies. 
 
(1) The Contracting Officer may terminate the contract. 
 
(2) The suspending official may suspend the Contractor in accordance with procedures in FAR 
subpart  9.4. 
 
(3) The debarring official may debar the Contractor for a period not to exceed 3 years in 
accordance with the procedures in FAR subpart  9.4. 
 

(End of clause) 
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