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SUBJECT: ACHP Review of National Historic Preservation Act Section 106 Consultation for 

 
 
Mr. Christopher Koeppel 
Acting Director of the Office of Federal Agency Programs 
Advisory Council on Historic Preservation  
401 F Street NW, Suite 308 
Washington, District of Columbia 20001 
 
Dear Mr. Koeppel, 
 

As commander of the U.S Army Garrison-Hawaii (USAG-
(PTA), in accordance with 36 CFR § 800.4(d)(1)(ii), I am requesting  review of the 
USAG-HI  and the Hawaii State Historic Preservation 
Division s (SHPD) subsequent objection for a proposed undertaking to establish a second 
agricultural grazing lease in the  Maneuver Area (KMA) of PTA on  Island, 

 (Enclosure 1)  
 

On April 13, 2023, the USAG-HI initiated consultation with the Hawaii SHPD about the 
subject undertaking, including evaluations of National Register eligibility for several properties in 
the area of potential effect (APE) that had not been previously evaluated. Evaluations 
conducted on these previously unevaluated properties did not result in finding of historic 
properties. Based on the USAG-HI determination that the National Register criteria are not met 
for any of the properties in the APE, the USAG-HI proposed a find
affected  and submitted all information required by 36 § CFR 800.11(d). On April 17, 2023, the 
USAG-HI provided the same information to Native Hawaiian Organizations (NHOs) who attach 
religious and cultural significance to historic properties at PTA and other interested parties who 
have requested to participate in National Historic Preservation Act (NHPA) Section 106 
consultation.  

 
Neither the SHPD, nor any other consulting party objected to the finding 

within 30 days of receipt of the adequately documented undertaking. 
Members of one NHO requested to meet with representatives of the USAG-HI and PTA to 
discuss issues . That meeting 
was held on May 18, 2023 and the Native Hawaiian organization did not discuss NHPA Section 
106, historic properties, or the potential effects of the proposed grazing lease on properties of 
religious and cultural significance to Native Hawaiians. 
 

On May 16, 2023, 33 days after receiving the adequately documented consultation 
information, SHPD archaeologist Stephanie Hacker spoke with the USAG-HI archaeologist, Dr. 
Heidi Miller, via telephone and requested an extension until May 19 to provide a response to the 
NHPA Section 106 finding, to which Dr, Miller agreed. By close of business on Friday, May 19, 
2023, SHPD had not provided any comments and the USAG-HI sent a letter to the SHPD 
providing notice that Section 106 was concluded. In addition to the notice concluding Section 
106, the USAG-HI provided the SHPD with a courtesy copy of the notes from the meeting held 
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May 18, 2023 so that they could see that there was no further discussion about NHPA Section 
106 and no concerns about the undertaking from Native Hawaiian Organizations. 

 
The D sent a letter dated May 30, 2023 to the USAG-HI and the Council 

(Enclosure 3) in which they disagreed that the USAG-HI has met its NHPA Section 106 
requirements and stating that the USAG-HI has foreclosed on the SHPD  
because they believe that consultation with NHOs must occur prior to the Army making its 
determination of eligibility and effect and that they believe consultation with NHOs occurred after 
the Army made determinations and sought SHPD currence.  The USAG-HI strongly 
disagrees with SHPD  

 
A. The USAG-HI has not foreclosed on SHPD

mechanism D and b) SHPD had sufficient opportunity (more 
than 30 days) to object or otherwise comment on the adequately documented finding per 
36 § CFR 800.4(d)(1)(i) and they did not. Furthermore, the SHPD has not provided any 
comments about the grazing lease undertaking of the National Register evaluations in 
their follow-up emails or the letter dated May 30, 2023, 45 days after the review period 
started.  
 

B. The SHPD incorrectly assumes that the Army did not consult with NHOs prior to 
applying the National Register criteria to the unevaluated properties in the APE. During 
previous consultations with NHOs to develop the  NHPA Section 106 
Programmatic Agreement for actions in the training areas, NHOs identified traditional 
Hawaiian sites as the types of properties to which they might attach religious or cultural 
significance. There are no traditional Hawaiian sites in the project APE  only historic-
period sites related to ranching and grazing. Although NHOs do not consider ranching-
related sites to be properties of potential religious and cultural significance, all 
documentation about the National Register evaluation of the properties was still provided 
to NHOs and they expressed no disagreement. 
Programmatic Agreement, a previous Programmatic Agreement for training activities 
associated with the Stryker Brigade as well as the undertaking to purchase the KMA also 
resulted in consultations with NHOs regarding sites in the KMA. 
 

C. The SHPD incorrectly states that the Army must consult with NHOs prior to making a 
finding of effect. In accordance with 36 § CFR 800.4(d)(1), after finding that the 
undertaking will have no effect on historic properties because there are no historic 
properties present, the next step is to provide the documentation of finding to the SHPD 
and notify all consulting parties, including NHOs. The documentation required for a 

 § CFR § 800.11(d). This 
documentation was provided to NHOs on April 17, 2023. 
 

D. The SHPD incorrectly states that consultation with NHOs about eligibility and effect 
occurred after seeking SHPD concurrence. There was no input or objection from NHOs 

 NHPA Section 106 finding of effect 
and no request from NHOs to consult about the NHPA Section 106 process for this 
undertaking. USAG-HI respects the views and concerns of our Native Hawaiian 
partners, recognizes the importance of open dialogue, and is willing to meet and consult 
with NHOs about any of their concerns, even if they are unrelated to NHPA Section 106. 
The USAG-HI consulted with members of a NHO on May 18 2023 and discussed issues 
unrelated to NHPA Section 106. Consultation about matters unrelated to NHPA Section 
106 is irrelevant to the Section 106 process and the SHPD. 
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E. There is no requirement for the Army to consult with NHOs prior to consulting with 
SHPD. NHOs (DODI 4710.03) is independent of 
the requirement to consultation with SHPD. The agency official is required to consult
with both the SHPD and with NHOs who might attach religious and cultural significance 
to a property. The agency official is required to consider the input received from SHPD
and NHOs independently. Native Hawaiian Organizations provide their input 
independent of the SHPD citizens of the State, 
the SHPD should be able to provide a reasoned opinion independent of other consulting 
parties.

F. In an email dated May 19, 2023, SHPD Archaeologist Stephanie Hacker claimed that 
providing courtesy meeting notes that confirm that there were no Section 106 concerns 
restarts . The Army strongly disagrees with this opinion and finds no 

basis for this claim in either law or regulation. In the regulations at 36 § CFR Part 800, 
tarting -day SHPD review period under 800.4 (or 

800.5). Either the undertaking is adequately documented as required by 36 § CFR 
800.11 and the 30-review period starts upon receipt, or the undertaking is not 
adequately documented and the review period does not start. Providing notice to the 
SHPD that the 30-day period has elapsed and there was no input from any consulting 
parties does not change the documentation requirements. For a finding of no historic 
properties affected pursuant to 36 § CFR 800.11(d), the required documentation 
includes: a description of the undertaking, a description of the steps taken to identify 
historic properties; and the basis for determining that no historic properties are present 
or affected. Input from consulting parties, or lack thereof, is not a required information for 
an undertaking to be considered adequately documented.

    My cultural resource staff and I are unable to resolve this dispute with the Hawaii SHPD. In 
accordance with 36 CFR § 800.4(d)(1)(ii), I am requesting that the Council review the finding 
pursuant to paragraphs (d)(1)(iv)(A) through (d)(1)(iv)(C) of 36 CFR § 800.4. Enclosed with this 
request is all supporting documentation including all information required per 36 § CFR 
800.11(d), the close-out notice, the responses from the SHPD, and a Memorandum from my 
archaeologist, Dr. Heidi Miller, regarding all correspondence and discussions surrounding this 
Section 106 consultation for this undertaking. I appreciate you and your staff s time and effort 
providing a response.

    If you have any questions, or require clarification, please contact Dr. Heidi Miller, USAG-HI 
PTA Archaeologist, at 808-787-7802 or via email at heidi.e.miller10.civ@army.mil. All consulting 
parties will be notified of this request and the request documentation will be made available to 
the public on the USAG-HI website.

Sincerely,

Timothy L. Alvarado
LTC, SF
Commanding

Enclosures
Enclosure 1: Section 106 Documents Provided to SHPD
Enclosure 2: Non-concurrence Letter from SHPD
Enclosure 3: Disagreement Letter from SHPD
Enclosure 4: MFR and Supporting Documents
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May 30, 2023 
 IN REPLY REFER TO: 
Lieutenant Colonel Kevin E. Cronin Project No.: 2023PR00470 
Special Forces, Commanding Doc. No.: 2305SH05 
Department of the Army Archaeology 
U.S. Army Installation Management Command-Pacific  
Headquarters, United States Army Garrison,  Training Area 
P.O Box 4607 

96720-0607 
Email Reply to: usarmy.hawaii.crmp@mail.mil 

Electronic Transmittal Only, No Hard Copy to Follow 
 
 
Dear Lieutenant Colonel Kevin E. Cronin: 
 
SUBJECT: National Historic Preservation Act (NHPA) Section 106 Review  

Initiation of Consultation and Request for Concurrence with Effect Determination 
 

U.S. Army Garrison Project No. CRS-22-095 
Waikoloa a, South Kohala District, Island of  

 TMK: (3) 6-7-001:042 
 
The State Historic Preservation Division (SHPD) received a letter dated April 12, 2023 from the United States Army 
Garrison-  (USAG-HI) to initiate the Section 106 historic preservation process and to request the State 
Historic Preservation Officer s (SHPO s) concurrence with the effect determination for the muku Maneuver 
Area Grazing Lease No. 2 at  Training Area (PTA) on the island . The letter was submitted 
along with a Department of the Army Honolulu District, U.S. Army Corps of Engineers Real Estate Branch Grazing 
Lease and accompanying documents as well as supporting cultural resource reports from the area. The SHPD 
received this submittal on April 13, 2023 (HICRIS Submission No. 2023PR00470.001). On May 16, 2023, the 
SHPD requested an extension to respond to the subject letter by close of business May 19, 2023; the USAG-HI 
agreed and stated a consultation meeting for the subject project is scheduled to be held on May 18, 2023, at which 
time SHPD staff noted Section 106 was therefore not concluded (Telephone Correspondence; Heidi Miller [USAG-
HI PTA] and Stephanie Hacker [SHPD]). 
 
The commander of the U.S Army Garrison-Hawaii (USAG-HI)  Training Area initiated Section 106 of 
the NHPA for a project to authorize a livestock grazing lease to Parker Ranch in the ea 
(KMA) at PTA. The grazing lease requires a permit from the U.S. Army Corps of Engineers and will occur on land 
owned by the federal government. Therefore, the proposed lease is a federal undertaking as defined in 36 CFR 
800.16(y) and was determined to require compliance with Section 106 of the NHPA.  
 
On May 19, 2023 the USAG-HI submitted to the SHPD the meeting minutes for the Section 106 consultation 
meeting held on May 18th, as well as a letter on USAG-HI letterhead to provide notice that the United States Army 
Garrison, Hawaii (USAG-HI) believes it has completed the requirements to provide an opportunity for the State 
Historic Preservation Division (SHPD) to comment under Section 106 of the National Historic Preservation Act on 
the federal undertaking for the  
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The SHPO does not agree the USAG-HI has met its Section 106 requirements. Consultation with Native 
Hawaiian Organizations (NHO) must occur prior to the Army making its determinations of eligibility and effect. 
Consultation with Native Hawaiian Organizations occurred after the Army made those determinations and sought 
the SHPO s concurrence. The USAG-HI has foreclosed on the SHPO s ability to comment.  
 
Please submit any forthcoming information and correspondence related to the subject project to SHPD via HICRIS 
under Project No. 2023PR00470 using the Project Supplement option. 
 
The USAG-HI and Army Corps of Engineers are the offices of record for this undertaking. Please maintain a copy 
of this letter with your environmental review record for this undertaking. 
 
Please contact Stephanie Hacker, Historic Preservation Archaeologist IV, at Stephanie.Hacker@hawaii.gov or at 
(808) 692-8046 for matters regarding archaeological resources or this letter. 
 
Aloha, 
 
 
Alan S. Downer, PhD 
Administrator, State Historic Preservation Division 
Deputy State Historic Preservation Officer 
 
cc: David Crowley, USAG-HI (david.m.crowley22.civ@army.mil) 
 Heidi Miller, USAG-HI (heidi.e.miller10.civ@army.mil)  
 Reid Nelson, Advisory Council on Historic Preservation (rnelson@achp.gov)  

Megan Borthwick, Advisory Council on Historic Preservation (mborthwick@achp.gov)  
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  Exhibit A 

DEPARTMENT OF THE ARMY 
HONOLULU DISTRICT, U.S. ARMY CORPS OF ENGINEERS 

REAL ESTATE BRANCH 
230 OTAKE STREET, FORT SHAFTER, HAWAII 96858 

 
GRAZING LEASE 

 
Invitation No.  DACA84-9-22-0726    DATE: July 7, 2022 
 
The U.S. Army Corps of Engineers, Honolulu District is solicitating approximately 5,402 
acres at the Pohakuloa Training Area, Hawaii County, Hawaii.  
 
Lease Name: Keamuku Maneuver Area (KMA) Grazing Lease No. 2 The purpose is to 
reduce existing vegetation fire fuels that pose a wildfire risk to military training, the 
protected environment, and the adjacent Waikii community. 
 
Sealed bids in SINGLE/ONE COPY, subject to the terms and conditions set forth 
herein, for the leased area listed in this invitation, will be received until the time and 
date, and at the place indicated below, and then publicly opened.   
 
Bids are to be submitted by mail or hand delivered to: 
Ms. Erica Labeste,  
Chief, Real Estate  
Real Estate Contracting Officer 
Honolulu District, U.S. Army Corps of Engineers 
Building 230, 1st floor, Room 103    
Fort Shafter, Hawaii 96858 
 
TIME OF OPENING: 2:30 P.M., Hawaii Standard Time 
DATE OF OPENING: August 8, 2022 
 
Only bid packages that comply with the instructions provided will be accepted.  Written 
bids must be submitted on EXHIBIT A   
 
Minimum bid deposit shall be by certified check, cashier’s check, or postal money order 
in the amount of 10% of the total amount of the bid.  Checks payable to USACE.  
 
The information below must appear in the lower left corner of bid envelope: 
Sealed Bid for Grazing Lease 
To be opened: 
Time:  2:30 p.m. 
Date:  August 8, 2022 
INVITATION NO:  DACA84-9-22-0726 
 
POC: Any questions should be directed to Ms. Brittney Haupert, Real Estate Specialist, 
Honolulu District at 808-835-4620 or by email at Brittney.J.Haupert@usace.army.mil 



Invitation For Bid No. DACA84-9-22-0726 
 

2 

 
INVITATION FOR BIDS, BID AND ACCEPTANCE FOR LEASING GRAZING LANDS 
OF THE UNITED STATES POHAKULOA TRAINING AREA, HAWAII 
  
 
1.  GENERAL INFORMATION 
 
 A.  Grazing Lease. 
 
 1.  Location and Description.  Approximately 5,402 acres at the Pohakuloa 
Training Area, Hawaii.  There are 3 different units; Unit 1 Waikii expansion approximately 
1,567 acres, Unit 2 Northern Units approximately 1,393 acres and Unit 3. Southern Units 
approximately 2,532 acres.  Maps are enclosed as Exhibit B.  The bidder does not 
need to bid on all three of the Units.  
 
Unit 1.  Waikii expansion is from the existing 1000 feet Waikii buffer boundary to extend 
another 1000 feet buffer of approximately 1,567 acres.   
 
Unit 2.  Northern Units.  
 
 a. North A: 2000 ft buffered extension west from the Old Saddle Road (HWY 190), 
and bounded by the lower (south) Papapa Trail in the north, and north boundary of the 
Waikii expansion area in the south approximately 267 acres. 
 
 b. North B: from the North A west boundary, extend west till north-south Waikii 
Trail Road that connects the southeast corner of Puu Papapa to the northwest corner of 
the Waikii expansion area; and bounded by the lower (south) Papapa Trail in the north, 
and the north boundary of the Waikii expansion area in the south approximately 218 
acres. 
 
 c. North C: from the North B west boundary, extend west till the north-south Main 
Supply Route (MSR) Road, and bounded by the Uncle and Hollister Drop Zones south 
and west, and the west boundary of the Waikii expansion area in the east approximately 
832 acres. 
 
Unit 3.  Southern Units.  
 
 a. South A: 2000 feet buffered extension west from the HWY 190; and bounded 
by the southeast corner boundary of the Waikii expansion in the north, and the north 
boundary of South B in the south, which is delineated by an unnamed ephemeral drainage 
way approximately 207 acres. 
 
 b. South B: 2000 feet buffer extension west of a portion of HWY 190 and then west 
from the shared PTA and State of Hawaii property boundary west of the Girl Scout Camp 
(note: does not follow HWY 190 entirely to the HWY 19 and HWY 200 intersection); and 
bounded by an unnamed ephemeral drainage way in the north, and bounded by both an 
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existing firebreak road and a portion of the Daniel K. Inouye Highway (HWY 200) in the 
south approximately 511 acres. 
 
 c. South C: from the South A west boundary, extend west till the southwest corner 
of the Waikii expansion area, and bounded by the south boundary of the Waikii expansion 
area in the north, and the existing “2.9 Mile East trail” and MSR road in the south 
approximately 1,800 acres. 
 
  2.  Description Approximate.  The above description of the allocation rights 
is believed to be correct, but any error or omission in the description of the rights shall not 
constitute any ground or reason for nonperformance of the provisions and conditions of 
the lease or claim by the grantee for any refund or deduction from the rental. 
 
 B.  Purpose of Leasing.  Reduce existing vegetation fire fuels that pose a wildfire 
risk to military training, the protected environment, and the adjacent Waikii community. 
 
 C.  Authority of Law.  The authority of law for the granting of this lease is Title 10, 
United States Code, Section 2667. 
 
 D.  Terms and Conditions of Leasing. 
 
 1.  Form of Lease.  The successful bidder will be required to enter into a 
lease with the United States similar to the draft shown in Exhibit C attached hereto 
(conditions subject to change).  It is the responsibility of the bidder to make sure that all 
lease provisions are understood, and the condition of the premises proposed for lease 
are known.  Prior to execution of the lease by the government, the Lessor will conduct a 
pre-lease conference with the applicants.  At this conference the lease will be reviewed, 
Lessor policies will be discussed, and, at the conclusion, the lessee will be required to 
sign an acknowledgement attesting to the conference and the information provided 
therein.   
 
 2.  Term.  Five years, with an option to renew for five additional years. 
 
 3.  Development plan should be provided to the Lessor prior to issuing a 
lease.   No work or improvements are allowed until the plan has been reviewed and 
approved by the Lessor.  The development plan must outline and describes the lessee’s 
basic operation goals and objectives, which shall be consistent with NRCS soil 
conservation standards, and include conservation measures/mitigation, and 
contingencies especially for areas that are vulnerable to erosion or other degradation. 
The plan shall also include the proposed type, amount, location, duration/rotation, etc. of 
grazing that would occur in leased areas, including any structures, infrastructure, and/or 
other improvements needed for function and operate grazing activities (i.e., type, 
placement of fencing, gates, corrals, roads, trails, etc. features, and associated 
structures).  
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 4.  Lessee will build and maintain fencing at its expense to secure livestock 
within the leased premises.  Prior to installing fence, the Lessee will coordinate with PTA 
to keep their animals contained and away from training activities.  If fencing or some other 
means to contain animals is utilized, it should avoid issues with having to share 
space/contain them/be a training issue. 
 
 5.  Keep grass grazed to 4 inches in general or as prescribed by the Lessor 
depending upon the type of vegetation present in the area. 
 
 6.  All Lessee’s structures built in support of grazing (i.e. watertanks, storage 
tanks, or equipment) positioned on Lessors lands must be approved prior to construction. 
They should be included in the development plan.  
 
 7.  The Lessee may have additional environmental and cultural 
consideration after the Government reviews the development plans.   
 
 8. Construction, installation, or modification of fences or structures 
within the proposed lease area is not authorized until they have been reviewed and 
approved by the Lessor and appropriate federal review and consultation requirements 
(i.e., Sec 106 NHPA) is completed. 
 
 9. Construction of fences/structures that exceed 1 acre of total 
disturbance will require a NPDES permit. Any construction or improvement activities 
undertaken will utilize appropriate sediment and erosion control BMPs to prevent 
sediment and other debris from entering streams/drainages. In addition, it should be 
determined if this operation meets the definition of an Animal Feeding Operation (AFO). 
If an AFO is also considered a Confined Animal Feeding Operation (CAFO) by U.S 
Environmental Protection Agency (EPA) and DOH, then a separate NPDES permit must 
be obtained for the duration of this lease. Generally, pasture feeding operations are not 
considered an AFO/CAFO, but if animals are confined or concentrated where manure 
accumulates, then those areas may meet the definition of an AFO/CAFO. 
 
 10. A Section 404/401 and/or a Section 10 permit may be required 
depending on HDOH’s definition of the streams and drainage areas on site. If these 
streams and/or drainage areas are considered intermittent or perennial then a Section 
404, Section 401 and/or Section 10 may be required. Recommend obtaining a 
Jurisdictional Determination (JD) from the Honolulu U.S. Army Corps of Engineers 
(USACE) Regulatory Office. A Section 401 permit is issued by DOH and may be required 
even if a Section 404 is not required by USACE. 
 
 11. Fire Prevention and Mitigation. Avoid activities that could result in 
causing a wildfire (i.e., driving in tall, dry grass; use of open fires for cooking or other 
activities). Employ preventative measures (wetting down areas, work during low wind 
speeds/outside of dry season, etc.) and have readily available fire suppression equipment 
(fire extinguisher, water, sand) when conducting maintenance work (welding) that could 
cause fire.  
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 12. Prior to conducting any grazing or construction activities, the areas shall 
be surveyed and photographed to established pre-impact site conditions. All impacted 
areas shall be monitored and managed accordingly to prevent or minimize cover 
degradation to make sites vulnerable to erosion, dust, or other issues resulting from 
grazing or other related activities. The lessee will be responsible for restoring and 
rehabilitating eroded sites caused by erosion to original condition. 
 
2.  PAYMENTS OF RENTAL: Rental will be paid in advance as stated below.  The first 
payment, less the deposit, will be made at the time of delivery of the lease to the grantee. 
 
3.  INSTRUCTIONS TO BIDDERS 
 
 A.  Bids Subject to These Terms.   
 
 1.  All bids submitted shall be deemed to have been made with full 
knowledge of all the terms herein contained.  The Government makes no guarantee or 
warranty, either expressed or implied, with respect to the allocated rights. 
 
 2.  Notice of acceptance or rejection of bids, notice of authority to proceed 
with removal of the purchased property, and any other notices hereunder shall be deemed 
to have been sufficiently given when telegraphed or mailed to the bidder or his or her duly 
authorized representative at the address indicated in the bid. 
 
 3.  Any property of the United States damaged or destroyed by a bidder will 
be promptly repaired or replaced by the bidder to the satisfaction of the said District 
Commander or his or her authorized representative, or in lieu of such repair or 
replacement the bidder will, if so required by the said District Commander or his or her 
authorized representative, pay to the United States money in an amount determined by 
the said District Commander or his or her authorized representative, to be sufficient to 
compensate for the loss sustained by the United States. 
 
 4.  This Invitation for Bid, including all the instructions, terms, and conditions 
set forth herein, and the bid, when accepted by the Government, shall constitute a 
contract between the successful bidder and the Government.  Such agreement shall 
constitute the whole contract, unless modified in writing and signed by both parties.  No 
oral statement or representations made by, for, or ostensibly on behalf of either party shall 
be a part of such contract.  Neither this contract, nor any interest therein, shall be 
transferred or assigned by the successful bidder. 
 
 5.  No member of, or delegate to the Congress or Resident Commissioner, 
shall be admitted to any share or part of this contract or to any benefit that may arise 
therefrom, but this provision shall not be construed to extend to this contract if made with 
a corporation for its general benefit. 
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 6.  ELIGIBILITY OF BIDDERS.   The bidder certifies that he or she is not:  
(1) under 21 years of age; (2) a civilian employee of the Department of Defense or the 
United States Coast Guard whose duties include any function or supervisory 
responsibility for or within the Defense Property Disposal Program; (3) a member of the 
Armed Forces of the United States, including the United States Coast Guard whose duties 
include any functional or supervisory responsibility for or within the Defense Property 
Disposal Program; (4) an agent, employee or immediate member of the household of 
personnel in (2) and (3) above. 
 
 B.  Bid Form.  Sealed bids must be executed and submitted on Exhibit A Bid 
Forms. Bids shall be filled out in ink or typed, with all erasures, strikeovers, and 
corrections initialed in ink.  Additional copies of the bid form may be obtained from the 
POC.  
  
 C.  Execution of Bids.  Each bid must give the full address of the bidder and be 
signed with the bidder's usual signature.  Any additional sheets shall be identified with the 
bidder's name.  A bid executed by an agent on behalf of the bidder shall be accompanied 
by any authenticated copy of the power of attorney, or other evidence of authority.  If the 
bidder is a corporation, the CERTIFICATE OF CORPORATE BIDDER must be executed.  
If the bid is signed by the secretary of the corporation, the CERTIFICATE must be 
executed by another officer of the corporation.  In lieu of the CERTIFICATE OF 
CORPORATE BIDDER, records of the corporation which show the authority of the officer 
signing, and which the secretary or assistant secretary, under the corporate seal, certifies 
to be true copies, must be attached. 
 
 D.  Deposit Required.  No bid will be considered without a deposit approximately 
equal to and not less than ten (10) percent of the rental offered, to guarantee that the 
bidder will enter into a written lease and pay the balance of the rental due within ten (10) 
days after receipt of written notice of acceptance of his or her bid and a draft of lease for 
execution.  Such guaranty must be in the form of a certified check, cashier’s check, or 
postal money order, payable to the USACE.  The deposits of unsuccessful bidders will be 
returned as promptly as possible after rejection.  However, in the event of default by any 
bidder, that bidder's deposit may be applied by the Government to any Government loss, 
cost and expense occasioned thereby, including any incurred in leasing the property and 
any difference between the rental for another lease, if the latter amount is less.  The 
bidder is liable for the full amount of damages sustained by the Government because of 
his or her default; such liability is not limited to the amount of the bidder's deposit. 
 
 E.  Submission of Bids.  It will be the duty of each bidder to have the bid delivered 
by the time and at the place prescribed in the Invitation.  Bids will be securely kept, 
unopened.  No responsibility will be attached for the premature opening of a bid not 
properly addressed and identified.  
 
 F.  Late Bids, Modifications or Withdrawals of Bids.  The person whose duty it 
is to open the bids will decide when withdrawals of a bid will be considered.  Bids may be 
modified or withdrawn only by written or electronic requests received from bidders prior 
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to 2:30 p.m. on August 8, 2022.  Negligence in preparing the bids confers no right to 
withdraw the bid after the closing time for acceptance of bids.  Bids, modifications, or 
withdrawals received after 2:30 p.m on August 8, 2022, and before award is made will 
be considered if sent by registered mail or delivery system prior to the date specified for 
receipt of the bids and it is determined by the Government that the late receipt was due 
solely to mishandling by the Government after receipt at the Government installation. 
 
 G.  Opening of Bids.  Bids will be opened at 3:00 p.m. on August 8, 2022, bid 
contents will be made public.  Any information submitted in support of the bid will, upon 
request, be held in strict confidence by the United States, if disclosure might tend to 
subject the bidder to a competitive business disadvantage. 
 
 H.  Award of Lease.  The Lease will be awarded to the highest bidder whose bid, 
conforming to the invitation of bids, and fulfills all of the bid submission requirements 
provided that the bidder is responsible, the bid is reasonable, and it is in the interest of 
the United States to accept it.   
 
 I.  Acceptance of Bids.  Notice of award will be given as soon as practicable to 
the successful bidder personally, to a duly authorized representative, or in writing to the 
bidder at the address indicated in the bid. 
 
 J.  Disputes.  Except as otherwise provided in this Invitation, any dispute 
concerning a question of fact arising under this Invitation which is not disposed of by 
agreement shall be decided by the District Commander who shall mail or otherwise 
furnish a written copy of the decision to the bidder.  The decision of the District 
Commander shall be final and conclusive unless, within 30 days from the date of receipt 
of such copy, the bidder mails or otherwise furnishes to the District Commander a written 
appeal addressed to the Secretary of the Army.  The decision of the Secretary, or his or 
her duly authorized representative for the determination of such appeals, shall be final 
and conclusive unless determined by a court of competent jurisdiction to have been 
fraudulent, capricious, arbitrary, or so grossly erroneous as necessarily to imply bad faith, 
or not supported by substantial evidence.  In connection with any appeal proceeding 
under this condition, the bidder shall be afforded an opportunity to be heard and to offer 
evidence in support of appeal.  Pending final decision of a dispute hereunder, the bidder 
shall process diligently with the performance of the contract and in accordance with the 
District Commander's decision.  This condition does not preclude consideration of 
questions of law provided that nothing in this condition shall be construed as making final 
the decision of any administrative official, representative, or board on a question of law. 
 
 K.  Rejections of Bids.  The right is reserved, as the interests of the Government 
may require, to reject at any time any and all bids, to waive any informality in bids 
received, and to accept or reject any items of any bid unless such bid is qualified by 
specific limitation. 
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 L.  Default.  In the event that the successful bidder fails to enter into a lease within 
ten (10) days after receipt of Government notification that his or her bid has been 
accepted and receipt of a draft lease for execution, or in the event that the successful 
bidder fails to otherwise comply with the terms of this Invitation, the Government may 
declare the bidder in default and retain the deposit as liquidated damages. 
 
 M.  Additional Information and Copies.  Any additional information may be 
obtained from Honolulu District, U.S. Army Corps of Engineers, ATTN:  CEPOH-PP-R, 
Building 230, Room 103, Honolulu, HI 96858, or by telephone (808) 835-4620. 
 
 N.  Marking and Sealing Bids.  This invitation number and bid-opening time must 
be plainly marked on the left side of the sealed envelope in which bids are submitted.  It 
is shown on page 1 or below of this Invitation for Bid. 
 
Return Address     Postage 
 
Sealed Bid for Grazing Lease 
To be opened:  To: US Army Corps of Engineers 
Time:  2:30 p.m.   Attn: Chief, Real Estate 
Date:  August 8, 2022  230 Otake Street 
INVITATION NO:  DACA84-9-22-0726 Fort Shafter, HI 96858 
 
4.  SUCCESSFUL BIDDER 
 
 A.  The successful bidder will assume all responsibility for the care and protection 
of the property.  The successful bidder will bear all expense involved in accomplishment 
of work required hereunder. 
 
 B.  The successful bidder warrants that he or she has not employed any person or 
agency to solicit or secure this contract upon any agreement for a commission, 
percentage, brokerage, or contingent fee.  Breach of this warrant shall give the 
Government the right to annul the contract without liability or at its option to recover from 
the successful bidder the amount of such commission, percentage, brokerage, or 
contingent fee in addition to the consideration herein set forth.  This warranty shall not 
apply to commissions payable by the successful bidder upon a contract secured or made 
through bona fide established commercial agencies maintained by the successful bidder 
for the purpose of doing business.  “Bona fide established commercial agencies,” has 
been construed to include licensed real estate brokers engaged in the business generally. 
 
 C.  The successful bidder will assume responsibility and liability for all injuries to 
persons or damages to property directly or indirectly due to, or arising out of, the 
operations of the successful bidder under this contract and the successful bidder agrees 
to indemnify and hold the United States harmless against any and all claims of 
whatsoever kind and nature due to, or arising out of this contract. 
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 D.  One signed bid on the bid form accompanying this Invitation for Bids, Bid and 
Acceptance, or on exact copies thereof, with bid deposit, is acceptable.  Additional copies 
of the bid form may be obtained at any time from the offices and addresses appearing on 
pages 1 of this announcement. 
 
 E.  A bid executed by an attorney or agent on behalf of the bidder must be 
accompanied by four authenticated copies of his or her Power of Attorney or other 
evidence of his or her authority to act on behalf of the bidder.  If the bidder is a corporation, 
the CERTIFICATE OF CORPORATE BIDDER must be executed.  If the bid is signed by 
the secretary of the corporation the CERTIFICATE must be executed by some other 
officer of the corporation under the corporate seal.  In lieu of the CERTIFICATE OF 
CORPORATE BIDDER, there may be attached to the bid copies of so much of the records 
of the corporation as will show the official character and authority of the officer signing, 
duly certified by the secretary or assistant secretary under the corporate seal, to be true 
copies. 
 
 F.  In connection with the performance of work under this contract, the contractor 
agrees as follows: 
 
 1.  The contractor will not discriminate against any employee or applicant 
for employment because of race, religion, sex, color, or national origin.  The contractor 
will take affirmative action to insure that applicants are employed, and that employees are 
treated during employment, without regard to their race, religion, sex, color, or national 
origin.  Such action shall include but not be limited to the following:  employment, 
upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship.  The contractor agrees to post in conspicuous places, available 
to employees and applicants for employment, notices to be provided by the District 
Commander or his or her authorized representative setting forth the provisions of this 
nondiscrimination clause. 
 
 2.  The contractor will, in all solicitations or advertisements for employment 
placed by or on behalf of the contractor, state that all qualified applicants will receive 
consideration for employment without regard to race, religion, sex, color or national origin. 
 
 3.  The contractor will send to each labor union or representative of workers 
with which he or she has a collective bargaining agreement or other contract or 
understanding, a notice to be provided by the District Commander or his or her authorized 
representative, advising the said labor union or workers representative of the contractor’s 
commitments under this section, and shall post copies of the notices in conspicuous 
places available to the employees and applicants for employment. 
 
 4.  The contractor will comply with all provisions of Executive Order No. 
11246 of 24 September 1965, as amended by Executive Order No. 11375 issued 13 
October 1967, and of the rules, regulations and relevant orders of the President’s 
Committee on Equal Employment created thereby. 
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 5.  The contractor will furnish all information and reports required by 
Executive Order No. 11246 of 24 September 1965, as amended, and by the rules, 
regulations and orders of the said Committee, or pursuant thereto, and will permit access 
to his or her books, records and accounts by the contracting agency and the Committee 
for purposes of investigation to ascertain compliance with such rules regulations and 
orders. 
 
 6.  In the event of the contractor’s noncompliance with the nondiscrimination 
clauses of this contract, or with any of the said rules, regulations or orders, this contract 
may be canceled in whole or in part and the contractor may be declared ineligible for 
further Government contracts in accordance with procedures authorized in Executive 
Order No. 11246 of 24 September 1965, as amended, and such other sanctions may be 
imposed and remedies invoked as provided in the said Executive Order or by rules, 
regulations or orders of the President’s Committee on Equal Employment Opportunity, or 
as otherwise provided by law. 
 
 7.  The contractor will include the provisions of the foregoing paragraphs 
(1 through 6) in every subcontract or purchase order unless exempted by rules, 
regulations, or orders of the President’s Committee on 24 September 1965, as amended, 
so that such provisions will be binding upon each subcontractor or vendor.  The contractor 
will take such action with respect to a subcontract or purchase order as the contracting 
agency may direct as a means of enforcing such provisions, including sanctions for 
noncompliance; provided, however, that in the event the contractor becomes involved in, 
or is threatened with, litigation with a subcontractor or vendor as a result of such direction 
by the contracting agency, the contractor may request the United States to enter into such 
litigation to protect the interests of the United States. 
 
5.  General Submittal Information  
 
 A.  Envelope in which Bid is mailed is addressed and marked exactly as specified 
on page 1 of this Invitation for Bid and further identified on Page 6, Condition 4. N.  
 
 B. Bid is signed and the amount of deposit filled in on the Bid form as provided in 
paragraph Page 6, Condition 4. D. 
 
 C. Provide name, address, and telephone number and, if applicable, the name, 
address, and telephone number of a representative authorized to act on behalf of the 
bidder during the course of the project.  
 
 D.   Plan of Operation and Development  
 

1. Proposed operational goals and objectives shall be consistent with 
NRCS soil conservation standards, and include conservation measures/mitigation, and 
contingencies especially for areas that are vulnerable to erosion or other degradation. 
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  2. Proposed construction and location of any improvements to include 
fences, gates, roads, developed trails and other structures or infrastructure required for 
grazing like water tanks and equipment sheds.  

 
  3.  The plan shall also include the type of grazing, number of animals, 
location (if bidding on multiple areas), duration/rotation, etc.  
 
 E.  Financial capability  
 
  1.  Bank references or financial statement  
 
 F.  Experience and background 
 

1. Current or previous work with the Federal Government  
 

2. Business or personal references  
 
6. Enclosures  
 

A. Exhibit A. Bid Form 
 

B. Exhibit B. Locations 
 
C. Exhibit C. Lease Draft- Subject to change 

 
  
 
 
 



  Exhibit A 

EXHIBIT A - BID 
FOR GRAZING LEASE  
AT POHAKULOA TRAINING AREA, HAWAII 
 
TO:  Real Estate Contracting Officer DATE: 
 
ADDRESS:  U.S. Army Corps of Engineers,  
                    Honolulu District INVITATION NO. DACA84-22-0726 
           ATTN:  CEPOH-PPR (Room 103) 
           230 Otake St.  
           Fort Shafter, HI 96858-5440 
 
 The undersigned, ________________________________, a corporation existing 
under the laws of the State of ____________________________, or, a partnership 
consisting of (names of all partners) 
__________________________________________________________________ 
______________________________________________________________________
______, or, an individual trading as ___________________________________, in 
accordance with the above-named Invitation, a copy of which is attached hereto, and 
subject to all of the conditions and requirements thereof, which, insofar as they relate to 
this bid, are made a part of it, proposes: 
 
 1.  To enter into a lease and hereby agrees to pay the rental set out below. 
 
DESCRIPTION   AMOUNT BID 
 
Unit 1. Waikii expansion 1,567 grazing acres  _______________ 

Unit 2. Northern Unit -1,393 grazing acres   _______________ 

Unit 3. Southern Unit- 2,532 grazing acres   _______________ 

 
 2.  To execute a lease containing the terms and conditions included in Exhibit 
C per attached at red tab to the Invitation within ten days after it is presented to me 
(us) by the Lessor. 
 
 3.  To warrant that no person or selling agency has been employed or retained to 
solicit or secure this lease upon an agreement or understanding for a commission, 
percentage, brokerage, or contingent fee, excepting bona fide employees or bona fide 
established commercial or selling agencies maintained by the bidder for the purpose of 
securing business.  For breach or violation of this warranty, the Government shall have 
the right to annul the lease without liability, or, in its discretion, to require the grantee to 
pay the full amount of such commission, percentage, brokerage, or contingent fee in 
addition to rental. 
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 4.  Enclosed is a certified check, cashier’s check, or postal money order payable 
to: USACE, HONOLULU, in the amount of $___________ (at least 10% of rental) to 
cover the deposit required in paragraph 4. D of the Instruction to Bidders.  This deposit 
shall apply to the purchase price if this bid is accepted, but is to be returned, without 
interest, if this bid is rejected.  
 
 
NAME:    

ADDRESS:    

TELEPHONE:    
 
 
MUST BE SUBMITTED AND SIGNED 
 
CERTIFICATE OF CORPORATE BIDDER 
 
 I, 
______________________________________________________________________
_ 
certify that I am the ___________________________________ of the Corporation 
named as bidder herein; that _________________________________ who signed this 
bid on behalf of the bidder, was then _______________________ of said Corporation 
by authority of its governing body, and is within the scope of its corporate powers: 
 
 
SEAL   
 
 
 
 
 
 
ACCEPTANCE BY THE GOVERNMENT 
 
The foregoing bid is hereby accepted by and on behalf of the United States this _____ 
day of _________________, 2022. 
 
 
 
 (Name)    
 
 (Title)    
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DEPARTMENT OF THE ARMY LEASE 

 
POHAKULOA TRAINING AREA (PTA) 

 
HAWAII COUNTY, HAWAII 

 
TRACT NO. 200 

 
 

THIS LEASE, made on behalf of the United States, between the SECRETARY OF 
THE ARMY, acting by and through the Real Estate Contracting Officer, Real Estate Branch, 
U.S. Army Corps of Engineers, Honolulu District, hereinafter referred to as the Lessor, and 
<<Company Name>>, with its principal address at <<ADDRESS>>, <<CITY, STATE, 
ZIP>>, hereinafter referred to as the Lessee. 
 
WITNESSETH: 
 

That the Lessor finds that this Lease is advantageous to the United States, that 
the terms and conditions are considered to promote the national defense or to be in the 
public interest; that the Premises are under the control of the Lessor; that the Premises 
are not needed for the Term below for public use by the Lessor; and that the property is 
not excess property. 

 
That the Lessor, by the authority of Title 10, United States Code, Section 2667, 

and for the consideration hereinafter set forth, hereby leases to the Lessee a portion of 
the Keamuku Maneuver Area (KMA) at Pohakuloa Training Area (PTA) the property is 
identified in EXHIBIT A -Map attached hereto and made a part hereof, hereinafter 
referred to as the Premises, for grazing purposes.  

 
THIS LEASE is granted subject to the following conditions: 

 
1. TERM 

 
Said Premises are hereby leased for a term of five (5) years, beginning  

Month Day#, Year and ending Month Day#, Year, unless earlier terminated pursuant to 
the condition on TERMINATION. 
 

2. CONSIDERATION 
 

a.  The Lessee shall pay rental in advance to the Lessor in the amount of 
__________________ _______________________________ DOLLARS ($_______).  
The Lessee shall pay this amount annually on the anniversary of the beginning date of 
this Lease.   
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b.  All rent and other payments due under the terms of this Lease must be paid on 

or before the date payments are due in order to avoid the mandatory sanctions imposed 
by the Debt Collection Act of 1982 (31 U.S.C. Section 3717).  This statute requires the 
imposition of an interest charge for the late payment of debts owed to the United States; 
an administrative charge to cover the costs of processing and handling delinquent debts; 
and the assessment of an additional penalty charge on any portion of a debt that is more 
than 90 days past due.  The provisions of the statute will be implemented as follows: 
 

(1)  The United States will impose an interest charge, the amount to be 
determined by law or regulation, on late payment of rent. Interest will accrue from (the 
due date) (the later of the due date or the date notification of the amount due is mailed to 
the Lessee).  An administrative charge to cover the cost of processing and handling each 
late payment will also be imposed. 
 

(2)  In addition to the charges set forth above, the United States will impose a 
penalty charge of six percent (6%) per annum on any payment or portion thereof, more 
than ninety (90) days past due.  The penalty shall accrue from the date of delinquency 
and will continue to accrue until the debt is paid in full. 
 

(3)  All payments received will be applied first to any accumulated interest, 
administrative and penalty charges, and then to any unpaid rental or other payment 
balance.  Interest will not accrue on any administrative or late payment penalty charge. 
 

3. SUPERVISION BY THE LESSOR 
 

a. The use and occupation of the Premises incident to the exercise of the privileges 
and purposes hereby granted shall be subject to the supervision and approval of the 
Lessor and to such general rules and regulations as the Lessor may from time to time 
prescribe. 

 
b. The Premises shall be under the general supervision and subject to the approval 

of the Lessor, who is the officer with operational control over the Premises, hereinafter 
referred to as said officer.  The Lessee’s use of the Premises shall be accomplished in 
such manner as not to endanger personnel or property of the said officer or obstruct travel 
on any road or other thoroughfare.  

 
c. Lessee acknowledges and recognizes that: 
 

(1) The Premises are located on an active U.S. Army installation which may be 
subject to temporary closings and identification and/or routing requirements due to the 
occurrence of unannounced events, actual or simulated, including, but not limited to: 
mobilization, extreme weather conditions, security, anti-terrorist force protection 
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measures, or police, medical or fire-related emergencies; the occurrence of a national 
emergency declared by the President or Congress; or due to planned military training 
exercises affecting the site.  Lessor shall provide Lessee with at least seven (7) days’ 
written notice prior to planned military training exercises affecting the Premises when 
reasonably possible. 
 

(2) Said officer exercises command and control over the: (i) Premises, including 
traffic control, security, force protection, law enforcement, fire protection, activities 
performed thereon, and command and control matters, and (ii) military personnel that 
may be at or otherwise present on the Premises from time to time.   

 
4. COST OF UTILITIES 
 
The Lessee shall pay the cost, as determined by the said officer, of producing and/or 

supplying any utilities and other services furnished by the Government or through 
Government-owned facilities for the use of the Lessee, including the Lessee's 
proportionate share of the cost of operation and maintenance of the government-owned 
facilities by which such utilities or services are produced or supplied.  The Government 
shall be under no obligation to furnish utilities or services. Payment shall be made in the 
manner prescribed by the said officer. 
 

5. NOTICES 
 

a. All notices and correspondence to be given pursuant to this Lease shall be 
addressed, if to the Lessee, to <<NAME>>, <<ADDRESS>>, <<CITY>>, <<STATE>>, 
<<ZIP CODE>>; and if to the Lessor, to the Real Estate Contracting Officer, Attention:  
Chief, Real Estate, Honolulu District, (Room 103), 230 Otake Street, Fort Shafter, Hawaii 
96858; or as may from time to time otherwise be directed by the parties.  

 
b. Notices shall be mailed by certified mail, postage prepaid, return receipt 

requested, addressed to the addresses listed in above.  The effective date of the notice 
shall be the earlier of the actual date of receipt or the date the addressee is notified of the 
attempted delivery of the certified mail, whether or not the addressee actually accepts 
delivery.  Use of an express delivery service will not substitute for this requirement. 

 
c.  Communications other than notices required under this Lease may be sent by 

means other than certified mail, return receipt requested, including electronic mail.”  Such 
communications include routine matters of coordination and informal exchange of 
information. 
 
 
 

6. AUTHORIZED REPRESENTATIVES 
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Except as otherwise specifically provided, any reference herein to "Secretary of 
the Army", "Real Estate Contracting Officer", "Lessor", “said officer”, or “Chief, Real 
Estate Division” shall include their duly authorized representatives.  Any reference to 
"Lessee" shall include sublessees, licensees, assignees, transferees, successors, and 
their duly authorized representatives. 

 
7. IDENTIFICATION OF GOVERNMENT AGENCIES, STATUTES, PROGRAMS, 
AND FORMS 

 
Any reference in this Lease, by name or number, to a government department, 

agency, statute, regulation, program, or form shall include any successor, amendment, 
or similar department, agency, statute, regulation, program, or form. 
 

8. APPLICABLE LAWS AND REGULATIONS 
 

a. The Lessee shall comply with all applicable Federal, State, county, and 
municipal laws, ordinances, and regulations wherein the Premises are located.  
 

b. The Lessee shall be solely responsible for obtaining at its cost and expense any 
permits or licenses required for its operations under this Lease, independent of any 
existing permits or licenses held by the Lessor. 
 

c. The Lessee understands and acknowledges that the granting of this Lease does 
not eliminate the necessity of obtaining any Department of the Army permit which may be 
required pursuant to the provisions of Section 10 of the Rivers and Harbors Act of 3 March 
1899 (30 Stat. 1151; 33 U.S.C. § 403), Section 404 of the Clean Water Act (33 U.S.C. § 
1344) or Section 408 (33 U.S.C. § 408) or any other permit or license which may be 
required by Federal, State, interstate, or local laws, regulations, and ordinances in 
connection with the Lessee’s use of the Premises. 

 
d. The Lessee shall promptly report to the Lessor any incident for which the Lessee 

is required to notify a Federal, State, or local regulatory agency or any citation by a 
Federal, State, or local regulatory agency of non-compliance with any applicable law, 
ordinance, or regulation.   

 
 e. The Lessee shall comply with the Land Use Regulations attached hereto as 
EXHIBIT __ .  Will be provided in final lease.  

 
 
 
 
 

9. DISCLAIMER 
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This Lease is effective only insofar as the rights of the United States in the Premises are 
concerned; and the Lessee shall obtain such permission as may be required on account 
of any other existing rights.  

 
10. TRANSFERS AND ASSIGNMENTS 

 
Without prior written approval of the Lessor, the Lessee shall not transfer or assign 

this Lease, sublet the Premises or any part thereof, or grant any interest, privilege, or 
license whatsoever in connection with this Lease.  Failure to comply with this paragraph 
shall constitute a breach for which the Lessor may immediately terminate the Lease. 
 

11. CONDITION OF PREMISES 
 

The Lessee acknowledges that it has inspected the Premises, knows its condition, 
and understands that the same is leased without any representations or warranties 
whatsoever and without obligation on the part of the United States to make any 
alterations, repairs, or additions thereto. 
 

12. SUBJECT TO EASEMENTS 
 

This Lease is subject to all existing easements, whether of record or not, or those 
subsequently granted as well as established access routes for roadways and utilities 
located, or to be located, on the Premises, provided that the proposed grant of any new 
easement or route will be coordinated with the Lessee, and easements will not be granted 
which will, in the opinion of the Lessor, interfere with the use of the Premises by the 
Lessee. 
 

13. SUBJECT TO MINERAL INTERESTS 
 

This Lease is subject to all outstanding mineral interests. As to federally-owned 
mineral interests, the Lessee understands and acknowledges that such interests may be 
included in present or future mineral leases issued by the Bureau of Land Management 
(BLM), Department of the Interior which has responsibility for mineral development on 
federal lands.  The Lessor will provide lease stipulations to BLM for inclusion in said 
mineral leases that are designed to protect the Premises from activities that would 
interfere with the Lessee's operations or would be contrary to local law. 
 

14. PROTECTION OF PROPERTY 
 

a. For the purposes of this condition, the term “Lessee” shall include Lessee’s 
employees, officers, agents, invitees, contractors and subcontractors, assigns, licensees, 
sublesees, subgrantees, and other affiliates. 

 
b. The Lessee shall keep the Premises in good order and repair and in a decent, 
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clean, sanitary, and safe condition by and at the expense of the Lessee.  The Lessee 
shall be responsible for any damage that may be caused to property of the United States 
by the activities of the Lessee under this Lease and shall exercise due diligence in the 
protection of all property located on the Premises against fire or damage from any and all 
other causes.  Any property of the United States damaged or destroyed by the Lessee 
incident to the exercise of the privileges herein granted shall be promptly repaired or 
replaced by the Lessee to a condition satisfactory to the Lessor, or at the election of the 
Lessor, reimbursement made therefore by the Lessee in an amount necessary to restore 
or replace the property to a condition satisfactory to the Lessor. 
 

c. The Lessee shall immediately notify the Lessor upon discovery of any 
hazardous conditions on the Premises that present an immediate threat to health and/or 
danger to life or property. The Lessor, upon discovery of any hazardous conditions on the 
Premises that present an immediate threat to health and/or danger to life or property, will 
so notify the Lessee.  In addition to the rights of termination for noncompliance or at will 
(for any reason at any time), upon discovery of any hazardous conditions on the Premises 
by the Government, or upon notice of Lessee’s discovery of such conditions, the 
Government shall close, or cause the Lessee to close the affected part or all of the 
Premises to the public until such condition is corrected and the danger to the public 
eliminated.  If the condition is not corrected, the Lessor will have the option to: (1) correct 
the hazardous conditions and collect the cost of repairs and any other resulting damages, 
including consequential damages and loss in value to the premises from the Lessee, if 
the conditions were caused by Lessee; or, (2) revoke the Lease for noncompliance or at 
will (for any reason at any time) and the Lessee shall restore the Premises in accordance 
with the Condition on RESTORATION.  The Lessee shall have no claim for damages 
against the United States, or any officer, agent, or employee thereof on account of action 
taken pursuant to this condition on PROTECTION OF PROPERTY.  Hazardous 
conditions not caused by the Lessee will be dealt with at the discretion of the Lessor, but 
the Lessee will nonetheless be responsible for closing the area as directed by the Lessor 
or complying the Lessor’s closing of the area, as applicable, in accordance with this 
condition. 

 
15. RIGHT TO ENTER 

 
The right is reserved to the United States, its officers, agents, and employees to 

enter upon the Premises at any time and for any purpose necessary or convenient in 
connection with government purposes; to make inspections, to remove timber or other 
material, except property of the Lessee, and/or to make any other use of the Premises or 
portion(s) thereof as may be necessary in connection with government purposes, and the 
Lessee shall have no claim for damages on account thereof against the United States or 
any officer, agent, or employee thereof. 

 
16. TITLE TO IMPROVEMENTS  
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The demolition, renovation, and construction of improvements by the Lessee are 
private undertakings, and during the term of this Lease title to all such improvements vest 
and remain in Lessee.  The improvements shall remain real property for the duration of 
this Lease.  All structures and equipment furnished by the Lessee shall be and remain 
the property of the Lessee during the term of the Lease.  Upon expiration, revocation, or 
termination of the Lease, disposition of such improvements shall be accomplished in 
accordance with the condition on RESTORATION.     
 

17. DESTRUCTION BY UNAVOIDABLE CAUSALITY 
 

If the Premises or improvements thereon shall be destroyed or be so totally damaged 
by fire or other unavoidable casualty so as to render the Premises untenantable, wholly or 
in part, then payment of rent shall cease and either party may forthwith terminate this Lease 
by written notice to that effect, notwithstanding the condition on TERMINATION.  If part of 
the Premises or the improvements were rendered untenantable, rental payment may be 
apportioned to reflect the part remaining usable to Lessee.  In the event the Lease is not 
terminated, the Lessor shall diligently proceed to return the Premises and improvements to 
operation and resume payment of rent in a manner and in a timeframe satisfactory to the 
Lessor. 

 
18. RENTAL ADJUSTMENT 

 
In the event the Lessor revokes this Lease or in any other manner materially 

reduces the Premises or materially affects its use by the Lessee prior to the expiration 
date, an equitable adjustment will be made in the rental paid or to be paid under this 
Lease.  Any adjustment of rent shall be evidenced by a written supplemental agreement, 
executed by the Lessor; PROVIDED, however, that none of the provisions of this 
condition shall apply in the event of revocation because of noncompliance by the Lessee 
with any of the terms and conditions of this Lease. 
  

19. INSURANCE  
 

a. Except where the Lessee is a self-insured Federal, State, local, tribal, or 
territorial entity, at the commencement of this Lease, the Lessee, shall obtain, from a 
reputable insurance company, or companies, as defined below, commercial general 
liability insurance and any other insurance consistent with sound business practices for 
the use authorized.  The liability insurance shall provide an amount not less than that 
which is prudent, reasonable and consistent with sound business practices or a minimum 
combined single limit of $1,000,000, whichever is greater, for any number of persons or 
claims arising from any one incident with respect to bodily injuries or death resulting 
therefrom, property damage, or both, suffered or alleged to have been suffered by any 
person or persons resulting from the operations of the Lessee under the terms of this 
Lease.  Such policy or policies shall name the United States of America as an additional 
insured.  The Lessee shall require its insurance company to furnish to the Lessor a copy 
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of the policy or policies, or if acceptable to the Lessor, certificates of insurance evidencing 
the purchase of such insurance.  The minimum amount of liability insurance coverage is 
subject to revision by the Lessor every three years or upon renewal or modification of this 
Lease. 
 

b. The insurance policy or policies shall be a comprehensive form of contract and 
shall specifically provide protection appropriate for the types of facilities, services, and 
activities involved.  All liability policies shall be primary and non-contributory to any other 
insurance.  The Lessee shall require that the insurance company give the Lessor thirty 
(30) days written notice of any cancellation or change in such insurance.  The Lessor may 
require closure of any or all of the Premises during any period for which the Lessee does 
not have the required insurance coverage. 

 
c. Each insurance policy will provide that any losses shall be payable 

notwithstanding any act or failure to act or negligence of the Lessee or the Lessor or any 
other person and will provide that the insurer will have no right of subrogation against the 
United States of America. Under no circumstances will the Lessee be entitled to assign 
to any third party rights of action that it may have against the Lessor arising out of this 
Lease. 

 
d.  For the purposes of this condition on INSURANCE, “reputable insurance 

company” shall mean a company licensed to do business in the state in which the 
property is located, with general policyholder’s ratings of at least A- and a financial 
rating of at least VIII in the most current Best’s Insurance Reports available on the date 
the Lessee obtains or renews the insurance policies, unless otherwise agreed to by the 
Lessor, in its discretion. If the Best’s ratings are changed or discontinued, the Parties 
shall agree to an equivalent method of rating insurance companies. 

 
 

20. PROHIBITED USES 
 

a. The Lessee shall not permit gambling on the Premises or install or operate, or 
permit to be installed or operated thereon, any device which is illegal; or use the 
Premises or permit them to be used for any illegal business or purpose. There shall not 
be conducted on or permitted upon the Premises any activity which would constitute a 
nuisance.  The Lessee shall not sell, store or dispense, or permit the sale, storage, or 
dispensing of beer or other intoxicating liquors on the Premises. 

 
 b. The Lessee shall not construct or place any structure, improvement, or 

advertising sign on the Premises, or allow or permit such construction or placement 
without prior written approval of the Lessor. 
 

21. ENVIRONMENTAL PROTECTION 
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a. Within the limits of their respective legal powers, the parties to this Lease shall 
protect the Premises against pollution of its air, ground, and water.  At its sole cost and 
expense, the Lessee shall comply with any laws, regulations, conditions, or instructions 
affecting the activity hereby authorized if and when issued by the Environmental 
Protection Agency, or any Federal, State, interstate or local governmental agency having 
jurisdiction to abate or prevent pollution.  The disposal of any toxic or hazardous materials 
within the Premises is specifically prohibited.  Compliance with such regulations, 
conditions, or instructions in effect or prescribed by said Environmental Protection 
Agency, or any Federal, State, interstate, or local governmental agency are hereby made 
a condition of this Lease.  The Lessee shall not discharge waste or effluent from the 
Premises in such a manner that the discharge will contaminate streams or other bodies 
of water or otherwise become a public nuisance. 

 
b. The use of any pesticides or herbicides within the Premises shall be in 

conformance with all applicable Federal, State, interstate, and local laws and regulations.  
The Lessee must obtain approval in writing from the said officer having operational control 
over the property before any pesticides or herbicides are applied to the Premises. 
 

c. The Lessee will use all reasonable means available to protect the environment 
and natural resources, and where damage nonetheless occurs from the Lessee’s 
activities the Lessee shall be liable to restore the damaged resources. 

 
d. The Lessee shall not use the Premises for the storage or disposal of non-

Department of Defense-owned hazardous or toxic materials, as defined by 10 U.S.C. § 
2692, unless authorized under 10 U.S.C. § 2692 and properly approved by the said 
officer. 
 

22. RECORD OF ENVIRONMENTAL CONSIDERATION  
 

A Record of Environmental Consideration (REC) documenting the known history 
of the property with regard to environmental and cultural considerations which includes 
the location and protection of sites and species and storage, release, or disposal of 
hazardous substances thereon, is attached hereto and made a part hereof as EXHIBIT 
B.  Upon expiration, revocation, or relinquishment of this Lease another REC shall be 
prepared which will document the environmental condition of the property at that time.  A 
comparison of the two reports will assist the Lessor in determining any environmental 
restoration requirements. Any such requirements will be completed by the Lessee in 
accordance with the condition on RESTORATION. 

 
23. EXCAVATION RESTRICTIONS AND NOTIFICATION   

 
In the event that the Lessee discovers unexpected buried debris or a foreign, 

potentially unsafe or hazardous substance, the Lessee will immediately cease work in the 
affected area, immediately notify the said officer, and protect the affected area and the 
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material from further disturbance until the said officer gives clearance to proceed.   Such 
abeyance of activity in the affected area shall not constitute a default of the Lessee’s 
obligation under this Lease.   
 

24. HISTORIC PRESERVATION 
 

The Lessee shall not remove or disturb, or cause or permit to be removed or 
disturbed, any historical, archeological, architectural or other cultural artifacts, relics, 
remains, or objects of antiquity.  In the event such items are discovered on the Premises, 
the Lessee shall immediately notify the Lessor and protect the site and the material from 
further disturbance until the Lessor gives clearance to proceed. 
 

25. SOIL AND WATER CONSERVATION 
 

The Lessee shall maintain, in a manner satisfactory to the Lessor, all soil and water 
conservation structures that may be in existence upon said Premises at the beginning of 
or that may be constructed by the Lessee during the term of this Lease, and the Lessee 
shall take appropriate measures to prevent or control soil erosion within the Premises.  
Any soil erosion occurring outside the Premises resulting from the activities of the Lessee 
shall be corrected by the Lessee as directed by the Lessor, at the Lessee’s sole cost and 
expense. 

 
26. NATURAL RESOURCES 

 
The Lessee shall cut no timber; conduct no mining operations; remove no sand, 

gravel, or kindred substances from the ground; commit no waste of any kind; or in any 
manner substantially change the contour or condition of the Premises except as 
authorized in writing by the Lessor. 

 
27. FORCE PROTECTION STANDARDS 
 

Any facilities constructed on the Premises may be constructed using commercial 
standards in a manner that provides force protection safeguards appropriate to the 
activities conducted in, and the location of, such facilities. 

 
28. RESTORATION 

 
a.  Upon expiration, revocation, or termination of this Lease, the Lessee shall 

vacate the Premises, remove its real property improvements and personal property 
(Lessee’s property) from the Premises unless otherwise agreed by the Lessor, and 
restore the Premises to a condition satisfactory to the Lessor.  Such restoration shall 
include restoration of all property of the United States on the Premises and environmental 
restoration as determined based on the condition on RECORD OF ENVIRONMENTAL 
CONSIDERATION.   
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b.  In the event this Lease is terminated or revoked by the Lessor for any reason, the 

Lessor may grant the Lessee a non-exclusive revocable license to use the Premises to 
vacate, remove Lessee’s property therefrom, and restore the Premises to the required 
condition.  Such license shall generally be for a period not to exceed ninety (90) days.   

 
c.  If the Lessee shall fail or neglect to remove Lessee’s property and restore the 

Premises as required in this condition on RESTORATION, the Lessor may cause 
restoration work to be performed, including but not limited to removal of Lessee’s property 
from the Premises. The Lessee shall have no claim for damages against the United States 
or its officers or agents related to or resulting from any removal of Lessee’s property or 
any restoration work.  The Lessee shall pay the United States on demand any sums which 
may be expended by the United States after expiration, revocation, or termination of the 
Lease to remove Lessee’s property and to restore the Premises.  

 
d.  Upon written agreement by the Lessor, any or all of the Lessee’s property may 

be surrendered to the United States in lieu of removal, with title vesting in the United 
States without additional consideration therefore.  The Lessee grants the Lessor power 
of attorney to execute any deed, bill of sale, or other documents to clear title to such real 
property improvements or personal property which the Lessor has agreed shall not be 
removed from the Premises.  The Lessor may provide appropriate evidence of title in the 
Lessee to all property being removed by Lessee. 

 
29. TERMINATION 

 
 a. The Lessor may terminate this Lease at any time (i) if the Lessee fails to comply 
with any term or condition of this Lease, or (ii) at will (i.e. at any time for any reason). 
 

b. The Lessee may terminate this Lease at any time by giving the Lessor at least 
thirty (30) days’ notice in writing, provided that no refund by the United States of any rent 
due and paid shall be made, and provided further, that Lessee shall be responsible to pay 
any and all rent set forth in the condition on CONSIDERATION that becomes due and 
payable prior to the effective date, as defined in the condition on NOTICES, of such 
notice.   

 
30. FAILURE OF LESSOR TO INSIST UPON COMPLIANCE 

 
a. The failure of the Lessor to insist, in any one or more instances, upon 

performance of any of the terms, covenants, or conditions of this Lease shall not be 
construed as a waiver or relinquishment of the Lessor’s right to the current or future 
performance of any such terms, covenants, or conditions and the Lessee’s obligations in 
respect to such performance shall continue in full force and effect.   
 

b. No remedy herein or otherwise conferred upon or reserved to Lessor shall be 
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considered to exclude or suspend any other remedy but the same shall be cumulative 
and shall be in addition to every other remedy given hereunder, or now or hereafter 
existing at or in equity, regulation, or by statute.  Every power and remedy given by this 
Lease to Lessor may be exercised from time to time and so often as occasion may arise 
or as may be deemed expedient. 

 
31. DISPUTES  

 
a.  Except as provided in the Contract Disputes Act of 1978 (41 U.S.C. §§ 7101-

7109) (the Act), all disputes arising under or relating to this Lease shall be resolved under 
this clause and the provisions of the Act. 
 

b.  "Claim", as used in this clause, means a written demand or written assertion by 
the Lessee seeking, as a matter of right, the payment of money in a sum certain, the 
adjustment of interpretation of Lease terms, or other relief arising under or relating to this 
Lease.  A claim arising under this Lease, unlike a claim relating to this Lease, is a claim 
that can be resolved under a Lease clause that provides for the relief sought by the 
Lessee.  However, a written demand or written assertion by the Lessee seeking the 
payment of money exceeding $100,000 is not a claim under the Act until certified as 
required by subparagraph c.(2) below.  The routine request for rental payments that is not 
in dispute is not a claim under the Act.  The request may be converted to a claim under 
the Act, by this clause, if it is disputed either as a liability or amount or is not acted upon 
in a reasonable time. 
 

c. 
(1)  A Claim by the Lessee shall be made in writing and submitted to the Lessor 

for a written decision.  A claim by the Government against the Lessee shall be in the form 
of a written decision by the Lessor. 
 

(2)  For Lessee claims exceeding $100,000, the Lessee shall submit with the 
claim a certification that— 
 

(i)  the claim is made in good faith;  
 

(ii)  supporting data are accurate and complete to the best of the Lessee's 
knowledge and belief; and 

 
(iii)  the amount requested accurately reflects the Lease adjustment for 

which the Lessee believes the Government is liable. 
 

(iv)  the certifier is authorized to certify the claim on behalf of the Lessor.  
 

(3)  The individual signing on behalf of the Lessee must be authorized to certify 
the claim on behalf of the Lessee and shall be: 
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(i)   If the Lessee is an individual, the certificate shall be executed by that 
individual.  

(ii)  If the Lessee is not an individual, the certification shall be executed by 
an individual authorized to certify on behalf of the entity who is – 

 
(A) a senior company official in charge of the Lessee's location involved; 

or 
(B) an officer or general partner of the Lessee having overall 

responsibility of the conduct of the Lessee's affairs. 
 

d. For Lessee claims of $100,000 or less, the Lessor must, if requested in writing 
by the Lessee, render a decision within sixty (60) days of receipt of the request.  For 
Lessee-certified claims over $100,000, the Lessor must decide the claim or notify the 
Lessee of the date by which the decision will be made within sixty (60) days of receipt of 
the request. 
 

e. The Lessor’s decision shall be final unless the Lessee appeals or files a suit as 
provided in the Act. 
 

f. At the time a claim by the Lessee is submitted to the Lessor or a claim by the 
Government is presented to the Lessee, the parties, by mutual consent, may agree to 
use alternative means of dispute resolution.  When using alternate dispute resolution 
procedures, any claim, regardless of amount, shall be accompanied by the certificate 
described in paragraph c.(2) of this clause, and executed in accordance with paragraph 
c.(3) of this clause. 
 

g. The Government shall pay interest or the amount found due and unpaid by the 
Government from (1) the date the Lessor received the claim (properly certified if required), 
or (2) the date payment otherwise would be due, if that date is later, until the date of 
payment.  Simple interest on claims shall be paid at the rate, fixed by the Secretary of the 
Treasury as provided in the Act, which is applicable to the period during which the Lessor 
receives the claim and then at the rate applicable for each 6-month period as fixed by the 
Treasury Secretary during the pendency of the claim.  Rental amounts due to the 
Government by the Lessee will have interest and penalties as set out in the condition on 
CONSIDERATION. 
 

h. The Lessee shall proceed diligently with the performance of the Lease, pending 
final resolution of any request for relief, claim, or action arising under the Lease, and 
comply with any decision of the Lessor. 
 

32. INDEMNITY 
 

The United States shall not be responsible for damages to property or injuries to 
persons which may arise from or be incident to the exercise of the privileges herein 
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granted, or for damages to the property of the Lessee, or for damages to the property or 
injuries to the person of the Lessee's officers, agents or employees or others who may 
be on the Premises at their invitation or the invitation of any one of them, and the Lessee 
shall hold the United States harmless from any and all such claims not including damages 
due to the fault or negligence of the United States or its contractors. Notwithstanding any 
other provision of this Lease, any provision that purports to assign liability to the United 
States Government shall be subject to and governed by Federal law, including but not 
limited to the Contract Disputes Act of 1978 (41 U.S.C. Sections 7101-7109 (2012)), the 
Anti-Deficiency Act (31 U.S.C. Sections 1341 and 1501), and the Federal Tort Claims Act 
(28 U.S.C. Section 2671, et seq.). 

 
33. NO INDIVIDUAL LIABILITY OF UNITED STATES OFFICIALS 

 
No covenant or agreement contained in this Lease shall be deemed to be the 

covenant or agreement of any individual officer, agent, employee, or representative of the 
United States, in his or her individual capacity and none of such persons shall be subject 
to any personal liability or accountability by reason of the execution of this Lease, whether 
by virtue of any constitution, statue, or rule of law or by the enforcement of any 
assessment or penalty, or otherwise. 

 
34. ANTI-DEFICIENCY ACT 

 
Nothing in this Lease shall obligate the Lessor to obligate appropriated funds in 

violation of the Anti-Deficiency Act 31 U.S.C. §§ 1341-1351.  Notwithstanding the 
foregoing, nothing contained in this Lease shall limit, diminish, or eliminate any rights that 
the Lessee or its successors or assigns may have against the Lessor under applicable 
statutes, rules, or regulations. 

 
35. TAXES 

 
Any and all taxes imposed by the State or its political subdivisions upon the 

property or interest of the Lessee in the Premises shall be paid promptly by the Lessee.  
If and to the extent that the property owned by the Government is later made taxable by 
State or local governments under an Act of Congress, the Lease shall be renegotiated. 
 

36. COVENANT AGAINST CONTINGENT FEES 
 

The Lessee warrants that no person or selling agency has been employed or 
retained to solicit or secure this Lease upon an agreement or understanding for a 
commission, percentage, brokerage, or contingent fee, excepting bona fide employees or 
established commercial or selling agencies maintained by the Lessee for the purpose of 
securing business.  For breach or violation of this warranty, the Lessor shall have the right 
to annul this Lease without liability or, in its discretion, to require the Lessee to pay to the 
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Lessor, in addition to the Lease rental or consideration, the full amount of such 
commission, percentage, brokerage, or contingent fee. 

 
37. SEVERAL LESSEES 

 
If more than one Lessee is named in this Lease the obligations of said Lessees 

herein contained shall be joint and several obligations. 
 

38. MODIFICATIONS AND CONSENTS 
 

a. This Lease contains the entire agreement between the parties hereto with 
regard to the Lease, and no modification of this agreement, or waiver, or consent 
hereunder shall be valid unless the same be in writing and signed by the parties to be 
bound or by a duly authorized representative. This provision shall apply to this condition 
as well as all other conditions of this Lease. 

 
b. The provisions of this Lease may only be superseded, modified, or repealed 

pursuant to a written amendment or supplemental agreement to this Lease.   
 

39. MERGER   
 
This Lease and any other agreement shall not merge.  In the event the terms and 
conditions of this Lease conflict with the terms and conditions of any other agreement, 
the terms and conditions of the Lease shall prevail. 
 

40. NOT PARTNERS 
 

Nothing contained in this Lease will make, or will be construed to make, the Lessor 
and the Lessee hereto partners or joint venturers with each other, it being understood 
and agreed that the only relationship between the Lessor and the Lessee under this 
Lease is that of landlord and tenant with respect to the Premises. 

 
41. NON-DISCRIMINATION 

 
The Lessee shall not discriminate against any person or persons or exclude them 

from participation in the Lessee's operations, programs or activities conducted on the 
Premises, because of race, color, religion, sex, sexual orientation, gender identity age, 
handicap, or national origin pursuant to Executive Order 13672, 21 July 2014.  The equal 
opportunity clauses set forth at 41 C.F.R. 60-1.4(a) are hereby incorporated by reference in 
this Lease and the Lessee shall comply with such clauses.  Any reference in such clauses 
“contractor” shall mean the Lessee, any reference to “contract” shall mean the Lease, 
and any reference to “subcontract” shall mean the any sublease or contract for services 
required under the Lease.  If the Lessee believes it is exempt from compliance with such 
clauses in whole or in part pursuant to 41 C.F.R. 60-1.5, the Lessee shall provide to the 
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Government information necessary to determine the applicability of such clauses.  The 
Lessee shall comply with the Americans with Disabilities Act and attendant Americans with 
Disabilities Act Accessibility Guidelines (ADAAG) published by the Architectural and 
Transportation Barriers Compliance Board.   
 

42. LABOR, MATERIAL, EQUIPMENT, AND SUPPLIES   
 

Lessee shall bear the sole responsibility for furnishing and paying for all labor, 
materials, equipment, and supplies used in conjunction with the exercise by the Lessee of 
any right granted hereunder, unless specifically absolved from said responsibilities 
elsewhere within this Lease.  

 
43. DETERMINATION REGARDING EXECUTIVE ORDER 13658 
 

Any reference in this section to “prime contractor” or “contractor” shall mean the 
Lessee and any reference to “contract” shall refer to the Lease. 
 

a. Executive Order 13658. The parties expressly stipulate this contract is subject 
to Executive Order 13658, the regulations issued by the Secretary of Labor in 29 CFR 
Part 10 pursuant to the Executive Order, and the following provisions. 
 

b. Minimum Wages.   
 (1) Each worker (as defined in 29 CFR 10.2) engaged in the performance 

of this contract by the prime contractor or any subcontractor, regardless of any 
contractual relationship which may be alleged to exist between the contractor and 
worker, shall be paid not less than the applicable minimum wage under Executive 
Order 13658. 

 
(2) The minimum wage required to be paid to each worker performing work 

on or in connection with this contract between January 1, 2018 and December 31, 
2018 shall be $10.35 per hour.  The minimum wage shall be adjusted each time 
the Secretary of Labor’s annual determination of the applicable minimum wage 
under section 2(a)(ii) of Executive Order 13658 results in a higher minimum wage.  
Adjustments to the Executive Order minimum wage under section 2(a)(ii) of 
Executive Order 13658 will be effective for all workers subject to the Executive 
Orders beginning January 1 of the following year.  If appropriate, the contracting 
officer, or other agency official overseeing this contract shall ensure the contractor 
is compensated only for the increase in labor costs resulting from the annual 
inflation increases in the Executive Order 13658 minimum wage beginning on 
January 1, 2016.  The Secretary of Labor will publish annual determinations in the 
Federal Register no later than 90 days before such new wage is to take effect.  
The Secretary will also publish the applicable minimum wage on www.wdol.gov (or 
any successor Web site).  The applicable published minimum wage is incorporated 
by reference into this contract. 
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(3) The contractor shall pay unconditionally to each worker all wages due 

free and clear and without subsequent deduction (except as otherwise provided by 
29 CFR 10.23), rebate, or kickback on any account.  Such payments shall be made 
no later than one pay period following the end of the regular pay period in which 
such wages were earned or accrued.  A pay period under this Executive Order 
may not be of any duration longer than semi-monthly. 

 
(4) The prime contractor and any upper-tier subcontractor shall be 

responsible for the compliance by any subcontractor or lower-tier subcontractor 
with the Executive Order minimum wage requirements.  In the event of any 
violation of the minimum wage obligation of this clause, the contractor and any 
subcontractor(s) responsible therefore shall be liable for the unpaid wages. 

 
(5) If the commensurate wage rate paid to a worker on a covered contract 

whose wages are calculated pursuant to a special certificate issued under 29 
U.S.C. 214(c), whether hourly or piece rate, is less than the Executive Order 
minimum wage, the contractor must pay the Executive Order minimum wage rate 
to achieve compliance with the Order.  If the commensurate wage due under the 
certificate is greater than the Executive Order minimum wage, the contractor must 
pay the 14(c) worker the greater commensurate wage. 

 
c.  Withholding.  The agency head shall upon its own action or upon written 

request of an authorized representative of the Department of Labor withhold or cause 
to be withheld from the prime contractor under this or any other Federal contract with 
the same prime contractor, so much of the accrued payments or advances as may 
be considered necessary to pay workers the full amount of wages required by 
Executive Order 13658. 

 
d.  Contract Suspension/Contract Termination/Contractor Debarment.  In the 

event of a failure to pay any worker all or part of the wages due under Executive 
Order 13658 or 29 CFR Part 10, or a failure to comply with any other term or condition 
of Executive Order 13658 or 29 CFR Part 10, the contracting agency may on its own 
action or after authorization or by direction of the Department of Labor and written 
notification to the contractor, take action to cause suspension of any further payment, 
advance or guarantee of funds until such violations have ceased.  Additionally, any 
failure to comply with the requirements of this clause may be grounds for termination 
of the right to proceed with the contract work.  In such event, the Government may 
enter into other contracts or arrangements for completion of the work, charging the 
contractor in default with any additional cost.  A breach of the contract clause may be 
grounds for debarment as a contractor and subcontractor as provided in 29 CFR 
10.52. 

 
e.  The contractor may not discharge any part of its minimum wage obligation 
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under Executive Order 13658 by furnishing fringe benefits or, with respect to workers 
whose wages are governed by the Service Contract Act, the cash equivalent thereof. 

 
f.  Nothing herein shall relieve the contractor of any obligation under Federal, 

State or local law, or under contract, for the payment of a higher wage to any worker, 
nor shall a lower prevailing wage under any such Federal, State, or local law, or under 
contract, entitle a contractor to pay less than $10.35 (or the minimum wage as 
established each January thereafter) to any worker. 

 
g.  Payroll Records. 

 
(1)  The contractor shall made and maintain for three years of records 

containing the information specified in paragraphs f(1)(i) through (vi) of this section for 
each worker and shall make the records available for inspection and transcription by 
authorized representative of the Wage and Hour Division of the U.S. Department of Labor: 

(i)  Name, address, and social security number. 
 

(ii)  The worker’s occupation(s) or classification(s). 
 

(iii)  The rate or rates of wages paid. 
 

(iv)  The number of daily and weekly hours worked by each worker. 
 

(v)  Any deductions made; and 
 

(vi)  Total wages paid. 
 

(2)  The contractor shall also make available a copy of the contract, as 
applicable, for inspection or transcription by authorized representatives of the Wage and 
Hour Division. 
 

(3)  Failure to make and maintain or to make available such records for 
inspection and transcription shall be a violation of 29 CFR Part 10 and this contract, and 
in the cause of failure to produce such records, the contracting officer, upon direction of 
an authorized representative of the Department of Labor, or under its own action, shall 
take such action as may be necessary to cause suspension of any further payment or 
advance of funds until such time as the violations are discontinued. 
 

(4)  The contractor shall permit authorized representative of the Wage and 
Hour Division to conduct investigation, including interviewing workers at the worksite 
during normal working hours. 
 

(5)  Nothing in this clause limits or otherwise modifies the contractor’s payroll 
and recordkeeping obligations, if any, under the Davis-Bacon Act, as amended, and its 
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implementing regulation; the Service Contract Act, as amended, and its implementing 
regulations; the Fair Labor Standards Act, as amended, and its implementing regulations; 
or any other applicable law. 
 

h.  The contractor (as defined in 29 CFR 10.2) shall insert this clause in all of 
its covered subcontracts and shall require its subcontractors to include this clause in 
any covered lower-tier subcontracts.  The prime contractor and any upper-tier 
subcontractor shall be responsible for the compliance by any subcontractor or lower-
tier subcontractor with this contract clause. 

 
i.  Certification of Eligibility. 

 
(1)  By entering into this contract, the contractor (an officials thereof) certifies 

that neither it (nor he or she) nor any person or firm who has an interest in the contractor’s 
firm is a person or firm ineligible to be awarded Government contracts by virtue of the 
sanctions imposed pursuant to section 5 of the Service Contract Act, section 3(a) of the 
Davis-Bacon Act, or 29 CFR 5.12(a)(1). 
 

(2)  No part of this contract shall be subcontracted to any person or firm whose 
name appears on the list of persons or firms ineligible to receive Federal contracts. 
 

(3)  The penalty for making false statements is prescribed in the U.S. Criminal 
Code, 18 U.S.C. 1001. 
 

j.  Tipped employees.  In paying wages to a tipped employee as defined in 
section 3(t) of the Fair Labor Standards Act, 29 U.S.C 203(t), the contractor may take 
a partial credit against the wage payment obligation (tip credit) to the extent permitted 
under section 3(a) of Executive Order 13658.  In order to take such a tip credit, the 
employee must receive an amount of tips at least equal to the amount of the credit 
taken; where the tipped employee does not receive sufficient tips to equal the amount 
of the tip credit the contractor must increase the cash wage paid for the workweek so 
that the amount of cash wage paid and the tips received by the employee equal the 
applicable minimum wage under Executive Order 13658.  To utilize this proviso: 

 
(1)  The employer must inform the tipped employee in advance of the use of 

the tip credit; 
 

(2)  The employer must inform the tipped employee of the amount of cash wage 
that will be paid and the additional amount by which the employee’s wages will be 
considered increased on account of the tip credit; 
 

(3)  The employees must be allowed to retain all tips (individually or through a 
pooling arrangement and regardless of whether the employer elects to take a credit for 
tips received); and 
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(4)  The employer must be able to show by records that the tipped employee 

received at least the applicable Executive Order minimum wage through the combination 
of direct wages and tip credit. 
 

k.  Anti-retaliation.  It shall be unlawful for any person to discharge or in any 
other manner discriminate against any worker because such worker has filed any 
complaint or instituted or caused to be instituted any proceeding under or related to 
Executive Order 13658 or 29 CFR Part 10, or has testified or is about to testify in any 
such proceeding. 

 
l.  Disputes concerning labor standards.  Disputes related to the application of 

Executive Order 13658 to this contract shall not be subject to the general disputes 
clause of the contract.  Such disputes shall be resolved in accordance with the 
procedures of the Department of Labor set forth in 29 CFR Part 10.  Disputes within 
the meaning of this contract clause include disputes between the contractor (or any 
of its subcontractors) and the contracting agency, the U.S. Department of Labor, or 
the workers or their representatives. 

 
m.  Notice.  The contractor must notify all workers performing work on or in 

connection with a covered contract of the applicable minimum wage rate under the 
Executive Order.  With respect to service employees on contracts covered by the 
Service Contract Act and laborers and mechanics on contracts covered by the Davis-
Bacon Act, the contractor may meet this requirement by posting, in a prominent and 
accessible place at the worksite, the applicable wage determination under those 
statutes.  With respect to workers performing work on or in connection with a covered 
contract whose wages are governed by the FLSA, the contractor must post a notice 
provided by the Department of Labor in a prominent and accessible place at the 
worksite so it may be readily seen by workers.  Contractors that customarily post 
notices to workers electronically may post the notice electronically provided such 
electronic posting is displayed prominently on any Web site that is maintained by the 
contractor, whether external or internal, and customarily used for notices to workers 
about terms and conditions of employment. 

 
n.  If a duly authorized representative of the United States discovers or 

determines, whether before or subsequent to executing this contract, that an 
erroneous determination regarding the applicability of Executive Order 13658 was 
made, contractor, to the extent permitted by law, agrees to indemnify and hold 
harmless the United States, its officers, agents, and employees, for and from any and 
all liabilities, losses, claims, expenses, suites, fines, penalties, judgments, demands 
or actions, costs, fees, and damages directly or indirectly arising out of, caused by, 
related to, resulting from or in any way predicated upon, in whole or in part, the 
erroneous Executive Order 13658 determination.  This includes contractor releasing 
any claim or entitlement it would otherwise have to an equitable adjustment to the 



LEASE NO. DACA84-1-XX-XXXX 
 
 

 
 

Page 21 of 29 

contract and indemnifying and holding harmless the United States from the claims of 
subcontractors and contractor employees. 

 
44. DETERMINATION REGARDING EXECUTIVE ORDER 13706 
 

Any reference in this section to “prime contractor” or “contractor” shall mean the 
Lessee and any reference to “contract” shall refer to the Lease. 

 
a.  Executive Order 13706.  This contract is subject to Executive Order 13706, the 

regulations issued by the Secretary of Labor in 29 CFR part 13 pursuant to the Executive 
Order, and the following provisions. 

 
b.  Paid Sick Leave.  
 

(1) The contractor shall permit each employee (as defined in 29 CFR 13.2) 
engaged in the performance of this contract by the prime contractor or any subcontractor, 
regardless of any contractual relationship that may be alleged to exist between the 
contractor and employee, to earn not less than 1 hour of paid sick leave for every 30 
hours worked.  The contractor shall additionally allow accrual and use of paid sick leave 
as required by Executive Order 13706 and 29 CFR part 13.  The contractor shall in 
particular comply with the accrual, use, and other requirements set forth in 29 CFR 13.5 
and 13.6, which are incorporated by reference in this contract.   

 
(2) The contractor shall provide paid sick leave to all employees when due free 

and clear and without subsequent deduction (except as otherwise provided by 29 CFR 
13.24), rebate, or kickback on any account.  The contractor shall provide pay and benefits 
for paid sick leave used no later than one pay period following the end of the regular pay 
period in which the paid sick leave was taken. 

 
(3) The prime contractor and any upper-tier subcontractor shall be responsible 

for the compliance by any subcontractor or lower-tier subcontractor with the requirements 
of Executive Oder 13706, 29 CFR part 13, and this clause. 

 
c. Withholding.  The contracting officer shall, upon its own action or upon written 

request of an authorized representative of the Department of Labor, withhold or cause to 
be withheld from the prime contractor under this or any other Federal contract with the 
same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay employees the full amount owed to compensate for any 
violation of the requirements of Executive Order 13706, 29 CFR part 13, or this clause, 
including any and/or benefits denied or lost be reason of the violation; other actual 
monetary losses sustained as a direct result of the violation, and liquidated damages.  

 
d. Contract Suspension/Contract Termination/Contractor Debarment.  In the event 

of a failure to comply with Executive Order 13706, 29 CFR part 13, or this clause, the 
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contracting agency may on its own action or after authorization or by direction of the 
Department of Labor and written notification to the contractor, take action to cause 
suspension of any further payment, advance, or guarantee of funds until such violations 
have ceased.  Additionally, any failure to comply with the requirements of this clause may 
be grounds for termination of the right to proceed with the contract work.  In such event, 
the Government may enter into other contracts or arrangements for completion of the 
work, charging the contractor in default with any additional cost.  A breach of the contract 
clause may be grounds for debarment as a contractor and subcontractor as provided in 
29 CFR 13.52. 

 
e. The paid sick leave required by Executive Order 13706, 29 CFR part 13, and 

this clause is in addition to a contractor’s obligations under the Service Contract Act and 
Davis-Bacon Act, and a contractor may not receive credit toward its prevailing wages or 
fringe benefit obligations under those Acts for any paid sick leave provided in satisfaction 
of the requirements of Executive Order 13706 and 29 CFR part 13. 

 
f. Nothing in Executive Order 13706 or 29 CFR part 13 shall excuse 

noncompliance with or supersede any applicable Federal or State law, any applicable law 
or municipal ordinance, or a collective bargaining agreement requiring greater paid sick 
leave or leave rights than those established under Executive Order 13706 and 29 CFR 
part 13. 

 
g. Recordkeeping. 
 

(1) Any contractor performing work subject to Executive Order 13706 and 29 
CFR part 13 must make and maintain, for no less than three (3) years from the completion 
of the work on the contract, records containing the information specified in paragraphs (i) 
through (xv) of this section for each employee and shall make them available for 
inspection, copying, and transcription by authorized representatives of the Wage and 
Hour Division of the U.S. Department of Labor: 

 
(i) Name, address, and Social Security number of each employee; 

 
(ii) The employee’s occupation(s) or classifications(s);  

 
(iii) The rate or rates of wages paid (including all pay and benefits provided); 
 
(iv) The number of daily and weekly hours worked;  
 
(v) Any deductions made;  

 
(vi) The total wages paid (including all pay and benefits provided) each pay 

period;  
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(vii) A copy of notifications to employees of the amount of paid sick leave 
the employee has accrued, as required under 29 CFR 13.5(a)(2);  
 

(viii) A copy of employees’ requests to use paid sick leave, if in writing, or, 
if not in writing, any other records reflecting such employee requests;  
 

(ix) Dates and amounts of paid sick leave taken by employees (unless a 
contractor’s paid time off policy satisfies the requirements of Executive Order 
13706 and 29 CFR part 13 as described in §13.5(f)(5), leave must be designated 
in records as paid sick leave pursuant to Executive Order 13706); 
 

(x) A copy of any written responses to employees’ requests to use paid sick 
leave, including explanations for any denials of such requests, as required under 
29 CFR 13.5(d)(3);  
 

(xi) Any records reflecting the certification and documentation a contractor 
may require an employee to provide under 29 CFR 13.5(e), including copies of any 
certification or documentation provided by an employee; 
 

(xii) Any other records showing any tracking of or calculations related to an 
employee’s accrual or use of paid sick leave;  
 

(xiii) The relevant covered contract; 
 

(xiv) The regular pay and benefits provided to an employee for each use of 
paid sick leave; and  
 

(xv) Any financial payment made for unused paid sick leave upon a 
separation from employment intended, pursuant to 29 CFR 13.5(b)(5), to relieve a 
contractor from the obligation to reinstate such paid sick leave as otherwise 
required by 29 CFR 13.5(b)(4). 
 

(2)(i) If a contractor wishes to distinguish between an employee’s covered and 
non-covered work, the contractor must keep records or other proof reflecting such 
distinctions.  Only if the contractor adequately segregates the employee’s time will time 
spent on non-covered work be excluded from hours worked counted toward the accrual 
of paid sick leave.  Similarly, only if that contractor adequately segregates the employee’s 
time may a contractor properly refuse an employee’s request to use paid sick leave on 
the ground that the employee was scheduled to perform non-covered work during the 
time they asked to use paid sick leave. 

 
(ii) If a contractor estimates covered hours worked by an employee who 

performs work in connection with covered contracts pursuant to 29 CFR 13.5(a)(i) 
or (iii), the contractor must keep records or other proof of the verifiable information 
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on which such estimates are reasonably based.  Only if the contractor relies on an 
estimate that is reasonable and based on verifiable information will an employee’s 
time spent in connection with non-covered work be excluded from hours worked 
counted toward the accrual of paid sick leave.  If a contractor estimates the amount 
of time an employee spends performing in connection with covered contracts, the 
contractor must permit the employee to use their paid sick leave during any work 
time for the contractor. 
 

(3) In the event a contractor is not obligated by the Service Contract Act, the 
Davis-Bacon Act, or the Fair Labor Standards Act to keep records of an employee’s hours 
worked, such as because the employee is exempt from the FLSA’s minimum wage and 
overtime requirement, and the contractor chooses to use the assumption permitted by 29 
CFR 13.5(a)(1)(iii), the contractor is excused from the requirement in paragraph (1)(d) of 
this section to keep records of the employee’s number of daily and weekly hours worked. 

 
(4)(i) Records relating to medical histories or domestic violence, sexual assault, 

or stalking, created for purposes of Executive Order 13706, whether of an employee or 
an employee’s child, parent, spouse, domestic partner, or other individual related by blood 
or affinity whose close association with the employee is the equivalent of a family 
relationship, shall be maintained as confidential records in separate files/records from the 
usual personnel files.  

 
(ii) If the confidentiality requirements of the Genetic Information 

Nondiscrimination Act of 2008 (GINA), section 503 of the Rehabilitation Act of 
1973, and/or the Americans with Disabilities Act (ADA) apply to records or 
documents created to comply with the recordkeeping requirements in this contract 
clause, the records and documents must also be maintained in compliance with 
the confidentiality requirement of the GINA, section 503 of the Rehabilitation Act 
of 1973, and/or ADA as described in 29 CFR 1635.9, 41 CFR 60-741.23(d), and 
29 CFR 1630.14(c)(1), respectively.   
 

(iii) The contractor shall not disclose any documentation used to verify the 
need to use 3 or more consecutive days of paid sick leave for the purposes listed 
in 29 CFR 13.5(c)(1)(iv) (as described in 29 CFR 13.5(e)(1)(ii)) and shall maintain 
confidentiality about any domestic abuse, sexual assault, or stalking, unless the 
employee consents or when disclosure is required by law. 
 

(5) The contractor shall permit authorized representative of the Wage and Hour 
Division to conduct interviews with employees at the worksite during normal working 
hours. 

 
(6) Nothing in this contract clause limits or otherwise modifies the contractor’s 

recordkeeping obligations, if any, under the Davis-Bacon Act, the Service Contract Act, 
the Fair Labor Standards Act, the Family and Medical Leave Act, Executive Order 13658, 
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their respective implementing regulations, or any other applicable law. 
 
h. The contractor (as defined in 29 CFR 13.2) shall insert this clause in all of its 

covered subcontracts and shall require its subcontractors to include this clause in any 
covered lower-tier subcontracts. 

 
i. Certification of Eligibility. 
 

(1) By entering into this contract, the contractor (and officials thereof) certifies 
that neither it (nor he or she) nor any person of firm who has an interest in the contractor’s 
firm is a person of firm ineligible to be awarded Government contracts by virtue of the 
sanctions imposed pursuant to section 5 of the Service Contract Act, section 3(a) of the 
Davis-Bacon Act, or 29 CFR 5.12(a)(1).   

 
(2) No part of this contract shall be subcontracted to any person or firm whose 

name appears on the list of persons or firms ineligible to received Federal contracts 
currently maintained on the System for Award Management Web site, 
http://www.SAM.gov. 

 
(3) The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. 
 
j. Interference/Discrimination. 
 

(1) A contractor may not in any manner interfere with an employee’s accrual or 
use of paid sick leave as required by Executive Order 13706 or 29 CFR part 13.  
Interference includes, but is not limited to, miscalculating the amount of paid sick leave 
an employee has accrued, denying or unreasonably delaying a response to a proper 
request to use paid sick leave, discouraging an employee from using paid sick leave, 
reducing an employee’s accrued paid sick leave by more than the amount of such leave 
used, transferring an employee to work on non-covered contracts to prevent the accrual 
or use of paid sick leave, disclosing confidential information contained in certification of 
other documentation provide to verify the need to use paid sick leave, or making the use 
of paid sick leave contingent on the employee’s finding a replacement worker or the 
fulfillment of the contractor’s operational needs. 

 
(2) A contractor may not discharge or in any other manner discriminate against 

any employee for: 
 
(i) Using, or attempting to use, paid sick leave as provided for under 

Executive Order 13706 and 29 CFR part 13;  
 

(ii) Filing any complaint, initiating any proceeding, or otherwise asserting 
any right or claim under Executive Order 13706 and 29 CFR part 13;  

http://www.sam.gov/
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(iii) Cooperating in any investigation or testifying in any proceeding under 

Executive Order 13706 and 29 CFR part 13;  
 

(iv) Informing any other person about his or her rights under Executive 
Order 13706 and 29 CFR part 13. 
 
k. Waiver.  Employees cannot waive, nor may contractors induce employees to 

waive, their rights under Executive Order 13706, 29 CFR part 13, or this clause. 
 
l. Notice.  The contractor must notify all employees performing work on or in 

connection with a covered contract of the paid sick leave requirements of Executive Order 
13706, 29 CFR part 13, and this clause by posting a notice provided by the Department 
of Labor in a prominent and accessible place at the worksite so it may be readily seen by 
employees.  Contractors that customarily post notices to employees electronically may 
post the notice electronically, provided such electronic posting is displayed prominently 
on any Web site that is maintained by the contractor, whether external or internal, and 
customarily used for notices to employees about terms and conditions of employment. 
 

m. Disputes concerning labor standards.  Disputes related to the application of 
Executive Order 13706 to this contract shall not be subject to the general disputes clause 
of the contract.  Such disputes shall be resolved in accordance with the procedures of the 
Department of Labor set forth in 29 CFR part 13.  Disputes within the meaning of this 
contract clause include disputes between the contractor (or any of its subcontractors) and 
the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives.  
 

45. ENVIRONMENTAL SITE-SPECIFIC CONDITIONS  
 
 a.  Grazing Development Plan.  Prior to introducing livestock on the lease area, the 
lessee will develop an ag grazing development plan that outlines and describes the lessee’s 
basic operational goals/objectives, which shall be consistent with NRCS soil conservation 
standards, and include conservation measures/mitigation, and contingencies, with 
emphasis onareas that are vulnerable to erosion or other degradation. The plan shall also 
include the proposed type, amount, location, duration/rotation, etc. of grazing that would 
occur in leased areas, including any structures, infrastructure, and/or other improvements 
needed for function and operate grazing activities (i.e., type, placement of fencing, gates, 
corrals, roads, trails, etc. features, and associated structures). The plan shall be submitted 
to the Lessor prior to starting any construction, improvements, placement of livestock, or 
other work to ensure proper coordination and regulatory compliance for any activity 
proposed receives the required approvals. 
 
 b.  The Lessee will build and maintain at their own expense fencing to secure 
livestock within the leased premises.  Construction, installation, or modification of fences or 
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structures within the proposed lease area is not authorized until project plans are received, 
reviewed, and approved by the Lessor and appropriate federal review and consultation 
requirements (i.e., Sec 106 NHPA) is completed.   
 
 c.  Construction of fences/structures that exceed 1 acre of total disturbance will 
require a NPDES permit. Any construction or improvement activities undertaken will utilize 
appropriate sediment and erosion control BMPs to prevent sediment and other debris from 
entering streams/drainages. In addition, it should be determined if this operation meets the 
definition of an Animal Feeding Operation (AFO). If an AFO is also considered a Confined 
Animal Feeding Operation (CAFO) by U.S Environmental Protection Agency (EPA) and 
DOH, then a separate NPDES permit must be obtained for the duration of this lease. 
Generally, pasture feeding operations are not considered an AFO/CAFO, but if animals are 
confined or concentrated where manure accumulates, then those areas may meet the 
definition of an AFO/CAFO. 
 
 d.  A Section 404/401 and/or a Section 10 permit may be required depending on 
HDOH’s definition of the streams and drainage areas on site. If these streams and/or 
drainage areas are considered intermittent or perennial then a Section 404, Section 401 
and/or Section 10 may be required. Recommend obtaining a Jurisdictional Determination 
(JD) from the Honolulu U.S. Army Corps of Engineers (USACE) Regulatory Office. A Section 
401 permit is issued by DOH and may be required even if a Section 404 is not required by 
USACE. 

 
e.  Fire Prevention and Mitigation. Avoid activities that could result in causing a 

wildfire (i.e., driving in tall, dry grass; use of open fires for cooking or other activities). Employ 
preventative measures (wetting down areas, work during low wind speeds/outside of dry 
season, etc.) and have readily available fire suppression equipment (fire extinguisher, water, 
sand) when conducting maintenance work (welding) that could cause fire.  
 

f.  In case of livestock getting loose outside the leased premises, the Lessee will have 
48-hours from being notified by the Lessor to recover such livestock. The Lessee will bear 
the costs of any recovery by the Lessor after the 48-hour notification.  
 

46.  LANDSCAPE CONSERVATION SITE-SPECIFIC CONDITIONS 
 
 a.  Grasslands and ground cover will be grazed to within 4 inches in height to maintain 
existing vegetation groundcovers. 

 
 b. Prior to conducting any grazing or construction activities, the areas shall be 
surveyed and photographed to established pre-impact site conditions. All impacted areas 
shall be monitored and managed accordingly to prevent or minimize cover degradation to 
make sites vulnerable to erosion, dust, or other issues resulting from grazing or other related 
activities. The lease will be responsible for restoring and rehabilitating eroded sites caused 
by erosion to original condition. 
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 c.  Monitor areas where livestock tend to concentrate (water sources, travel lanes 
and loafing areas). It may be necessary to reseed these areas to increase ground cover 
and prevent erosion. 

 
 d.  Report to the Lessor any area that has been impacted by fire, flood, drought, pest, 
etc. where soil/banks become unstable and vulnerable to erosion. 
 
 

47.  THREATENED AND ENDANGERED SPECIES AND HABITAT SITE-
SPECIFIC CONDITIONS 

 
 a. At pu’us Nohono o hae and Papapa, conduct regular fence inspections and 
monitor the condition to ensure fence and underlying foundation is secure and free from 
damage and degradation to prevent livestock to breach and entry with the fenced 
conservation area.   ( An additional map will be provided)  

 
 b. For Hawaiian goose (Nene) and Hawaiian short-eared owl (Pueo), survey area 
prior to conducting grazing activities to determine the presence of nesting/foraging birds. If 
Nene or Pueo are flushed from the ground, contact the Lessor within 24 hours to notify the 
of the discovery, and avoid activities within 100 ft of the area to determine if nests are 
present. Nene/pueo and their nests, if discovered, will be avoided.   

 
e.  For Hawaiian hoary bats, barbed wire is a bat entanglement threat. Therefore, it’s 

use on fences and other structures is prohibited. No trees or shrubs greater than 15 ft tall 
shall be cut or trimmed during the bat pupping season is 1 June to 15 September. Tree 
stands and shrub vegetation shall be conserved and monitored for signs of livestock 
damage and to prevent bat habitat degradation. Modify and adapt grazing activities to avoid 
and minimize impacts bat roosting habitat degradation.    
 
 48.  INVASIVE SPECIES SITE-SPECIFIC CONDITIONS 

 
 a. General. Any work/activities proposed in leased lands will be conducted and 
adhere to the Lessors Invasive Species Prevention requirements (Exhibit C), which in 
measures that require vehicles, machinery, equipment, and supplies be free of soil, debris, 
and invasive species prior to entry on Lessors lands. For any proposed improvement and 
construction work that requires the import of fill material (i.e., rock, aggregate, sand, soil, 
and concrete) sourced from off-installation locations to Keamuku Maneuver Area (KMA) 
requires coordination, inspection, and approval prior to entry/placement in lease areas. 

 
b. Twolined Spittlebug (TLSB). Care shall be exercised to prevent the introduction 

and spread of the TLSB to the lease lands. Vehicles, equipment, and supplies shall be 
inspected for TLSB and cleaned prior to moving and placing any materials on lease lands. 
The leasee will routinely inspect and inspect for TLSB signs in actively grazed areas, and 
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immediately report to the Lessor any grasslands that appear to be degraded and/or affected 
TLSB damage.   

 
c. Tree Tobacco (Nicotiana glauca). Tree tobacco is a noxious weed species that 

readily spreads in disturbed areas, and is a nuisance that attracts and is host for the 
federally-protected Blackburn’s sphinx moth (BSM). Disturbed areas such as roads, corrals, 
operational areas, etc., shall be monitored for Tree tobacco, and plants under 3 ft tall shall 
be controlled/removed to prevent the germination and spread, including inadvertently 
attracting federally protected species.    

 
 
 
THIS LEASE is not subject to Title 10, United States Code, Section 2662, as 

amended. 
 

IN WITNESS WHEREOF, I have hereunto set my hand by authority of the 
Secretary of the Army, this _____day of _____________, 20__. 
 
 
 
             

District Chief, Real Estate Division 
Real Estate Contracting Officer 

 
THIS LEASE is also executed by the Lessee this ____day of _________, 20__. 
  
      AUTHORIZED REPRESENTATIVE  
   

BY:  
__________________________________ 

     
TITLE:  _______________________________ 
 

 
[ 
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VER2 FINAL 

U.S. ARMY GARRISION, POHAKULOA TRAINING AREA 

AGRICULTURE GRAZING LEASE [#2] 

V2. EXPANDED SCOPE 

As of: 20220408 

TO REDUCE WILDLAND FIRE FUEL LOADS AND REDUCE WILDLAND FIRE RISKS 

AT 

KEAMUKU MANUVER AREA, POHAKULOA TRAINING AREA 

BASIC SCOPE: Descriptions of various footprints for the proposed 2nd KMA ag grazing lease. 

Total acres: 5,402 ac. **Note: Includes the 20-ft buffer "roll and mow" area from Lease No. 

DACA84-1-16-233 (16 ac). 

1. WAIKII EXPANSION: From the existing 1000-ft Waikii buffer boundary, Lease No.

DACA84-1-16-233, extend another 1000-ft buffer. Approx. acres: 1567 ac. **Note:

Includes the 20-ft buffer "roll and mow" area from Lease No. DACA84-1-16-233 (16 ac).

2. NORTHERN UNITS:

a. North A: A 2000-ft buffered extension west from the Old Saddle Road (HWY

190), and bounded by the lower (south) Papapa Trail in the north, and north

boundary of the Waikii Expansion area in the south. Approx. Acres: 267 ac.

b. North B: From the North A west boundary, extend west till north-south Waikii

Trail road that connects the SE corner of Puu Papapa to the NW corner of the

Waikii Expansion area; and bounded by the lower (south) Papapa Trail in the

north, and the north boundary of the Waikii Expansion area in the south. Approx.

Acres: 218 ac.

c. North C: From the North B west boundary, extend west till the north-south Main

Supply Route (MSR) Road, and bounded by the Uncle and Hollister Drop Zones

south and west, and the west boundary of the Waikii Expansion area in the east.

Approx. Acres: 832 ac.

3. SOUTHERN UNITS:

a. South A: A 2000-ft buffered extension west from the HWY 190; and bounded

by the SE corner boundary of the Waikii Expansion in the north, and the north

boundary of South B in the south, which is delineated by an unnamed ephemeral

drainageway. Approx. Acres: 207 ac.

b. South B: Another 2000-ft buffered extension west of a portion of HWY 190 and

then west from the shared PT A and State of Hawaii property boundary west of

the Girl Scout Camp (Note: Does not follow HWY190 entirely to the HWY19 and

HWY200 intersection); and bounded by an unnamed ephemeral drainageway in

the north, and bounded by both an existing firebreak road and a portion of the

Daniel K. Inouye Highway (HWY 200) in the south. Approx. Acres: 511 ac.

c. South C: From the South A west boundary, extend west till the SW corner of the

Waikii Expansion area, and bounded by the south boundary of the Waikii

Expansion area in the north, and the existing "2.9 Mile East Trail" and MSR Road

in the south. Approx. Acres: 1800 ac.
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Pōhakuloa Training Area 
 Invasive Pest Prevention Standard Operating Procedures (SOPs) 

July 2018 

This document lists protocols for preventing the introduction of harmful invasive pests including, but 
not limited to reptiles, amphibians, invertebrates, weeds, and rapid ʻōhiʻa death (ROD) into 
Pōhakuloa Training Area (PTA). It is the responsibility of the project leader and/or contractor to 
ensure compliance with these protocols.  

1. All Contractors shall comply with the USAG-P Memorandum For Record for “Best
Management Practices to prevent negative impacts to natural resources from construction
activities” dated 25 February 2015.

2. All work vehicles, machinery, and equipment must be clean and free of debris prior to
entering and before departing the PTA.
a. Vehicles going down range, and all machinery, and equipment must be thoroughly pressure

washed and visibly free of mud, dirt, plant debris, reptile and amphibian eggs (e.g., coqui
frog eggs), insects and other debris. A hot water wash is preferred. Areas of particular
concern include bumpers, grills, hood compartments, areas under the battery, wheel wells,
undercarriage, cabs, and truck beds.

b. The interior and exterior of vehicles, machinery, and equipment must be free of rubbish and
food. Vacuum clean the interiors of vehicles and the cabs of machinery. Sanitize floor mats
with a solution of 70% isopropyl alcohol or a freshly mixed 10% bleach solution to minimize
ROD transmission.

c. All work vehicles, machinery, and equipment may be subject to inspection.

d. Any vehicles, machinery, and equipment that do not pass inspection will be turned away.

e. Vehicles, machinery, and equipment leaving the PTA for any reason must be cleaned prior to
re-entry into the PTA, and may require re-inspection.

3. Inspection of work vehicles, machinery, and equipment for invasive ants prior to entering
the PTA.
a. Test for invasive ants on work vehicles, machinery, and equipment prior to entry into the

PTA (Policy Memorandum USAG-HI-71, Avoidance of Little Fire Ant Introduction).  To
expedite the process, make sure vehicles, machinery, equipment, and staging areas used are
clean as described in (1) above.

b. To test, place chopsticks baited with a dab of peanut butter and jelly for 30 minutes to 1 hour
throughout the equipment being tested.  Use approximately 6 chopsticks to test most
personnel vehicles and trucks; however, larger vehicles and heavy machinery may require up
to 10-20 baits. Place baits in shady locations inside the cab, engine compartment, and truck
bed if applicable.  Do not leave baits in the vehicle for over 1 hour as this may attract ants
from beyond the area of concern. Baits are only good for detection and do not control ants.

c. If ants are found, the equipment will not be allowed to enter the PTA until it is sanitized and
re-tested following a resting period. Sanitize infested vehicles following recommendations by
the Hawaii Ant Lab (http://www.littlefireants.com/) or other ant control expert and in
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accordance with all State and Federal laws. Treatment is the responsibility of the equipment 
or vehicle owner and control records will be required to confirm treatment.  

d. Also test building materials and other equipment such as portable buildings entering PTA 
with the same method; however, place baited chopsticks every 10-20 feet around the area, in 
the shade, and search the immediate surrounding area for 2 minutes for ants. Retrieve the bait 
after 1 hour and collect any ants found for identification.  

e. The PTA NRO reserves the right to conduct additional tests for ants at any time during the 
course of the project.  

 
4. Auxiliary construction support sites (ACSS) and staging areas within the PTA must be kept 

free of invasive pests  
a. Coordinate with the PTA NRO if additional ACSSs are located outside the established 

construction footprint. 

b. ACSSs and staging areas may be inspected for invasive pests at the beginning of the project.  

c. Project vehicles or equipment stored outside of a base yard or staging area, such as a private 
residence, should be kept in a pest-free area. Such vehicles or equipment may be subject to 
additional inspection as described (in 1c) above and will be turned away if infested.  

d. PTA NRO will coordinate access to ACSSs, staging areas, and construction sites for 
quarterly inspections. 

 
5. All cutting tools must be sanitized to prevent Rapid ʻŌhiʻa Death (ROD)  

a. All cutting tools, including machetes, chainsaws, and loppers must be sanitized to remove 
visible dirt and other contaminants prior to entry into the PTA, and when moving to a new 
project area in the PTA. Tools may be sanitized using a solution of 70% isopropyl alcohol or 
a freshly mixed 10% bleach solution. One minute after sanitizing, you may apply an oil based 
lubricant to chainsaw chains or other metallic parts to prevent corrosion.  

b. Only dedicated tools and chainsaws will be used to sample known or suspected ROD infected 
trees.  

c. Avoid wounding non-target ʻōhiʻa trees when cutting other vegetation to minimize chance of 
infection by the ROD fungus. 

d. Vehicles, machinery, and equipment must be cleaned as described in (1) above.  
 
6. Landscaping 

a. New construction and land management projects will use native Hawaiian plants for 
landscaping to the extent practical (Policy Memorandum USAG-HI 63, Landscaping with 
Native Plants).  

b. Non-invasive, non-native plants may be used only after submitting a justification 
memorandum to the PTA Natural Resources Office and receiving concurrence.  

c. For information on suitable native Hawaiian species or non-invasive, non-native species 
suitable for landscaping at PTA, contact the PTA Natural Resources Office.     

d. Do not transport ʻōhiʻa trees or wood, as well as soil or plants from an ʻōhiʻa forest as they 
may contain spores of the ROD fungus. 
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e. Use materials from an NRO-approved nursery or source. NRO may inspect source and/or
materials prior to entry onto PTA.

7. Use of off-site aggregate material for PTA construction projects
a. The project proponent/lead will follow requirements outlined in the Protocol for Optional

Use of Off-Site Aggregate for Infrastructure Construction at PTA and KMA (22 Sep
2010) for quarry inspections and mitigation of risks of introducing invasive species to
PTA and KMA.

8. Briefing for project personnel
a. All project personnel, including subcontractors, must receive a PTA NRO briefing or review

NRO-provided briefing materials prior to project implementation. The project lead or
contractor may be required to document records of personnel training.

Scheduling an equipment inspection for an approved project: 
Projects may be required to provide their own trained equipment inspectors and to document records 
of inspection. Requests for equipment inspections should be made via email to Rogelio Doratt 
(redoratt@rams.colostate.edu) or Pamela Sullivan (pamelas@rams.colostate.edu) and should include 
the project lead and contracting officer. Requests must be made a minimum of 3 business days prior 
to inspection. We may be unable to accommodate requests made on shorter notice. Please make sure 
to also copy your PTA project lead on this correspondence.  

Alternative Contacts: 
1) Lena Schnell (lschnell@rams.colostate.edu) – (808) 315-0300
2) PTA NRO Main Office phone – (808) 315-1340
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9. How will the off-site aggregate be used and distributed at the project site? (Will it be spread 
across existing substrate? Buried? How deep? etc.) 

Click or tap here to enter text. 

10. List the target date(s) for proposed delivery for the off-site aggregate to the project site. 

Click or tap here to enter text. 

11. List the point of entry to PTA for off-site aggregate deliveries.  

Click or tap here to enter text. 

12. List the scheduled project completion date. 

Click or tap here to enter text. 
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Pohakuloa Training Area Natural Resources Office  
Off-site Aggregate Use Request Form 

 
The contractor requesting the use of off-site aggregate submits a request via this form to the PTA Army 
Biologist in the Natural Resources Office (NRO) 60 days prior to proposed delivery of material to the PTA 
project site. PTA NRO requires 2 weeks prior notice to inspect quarry and project sites, if deemed 
necessary, for invasive species. Please plan accordingly. 

1. Project Name:  Click or tap here to enter text. 

2. Contact Information 
Primary Company/organization:  Click or tap here to enter text. 
Contact Name:  Click or tap here to enter text. 
Title: Click or tap here to enter text.  
Phone:  Click or tap here to enter text.  

3. Subcontractor (add additional subs on separate sheet) 
Subcontractor Company/ Organization:  Click or tap here to enter text. 
Contact Name:  Click or tap here to enter text. 
Title:  Click or tap here to enter text. 
Phone:  Click or tap here to enter text. 

4. Army/DoD Contact  
Contact Name:  Click or tap here to enter text. 
Title:  Click or tap here to enter text. 
Phone:  Click or tap here to enter text. 

5. Off-site Aggregate Source/Quarry Information 
Name (if applicable):  Click or tap here to enter text. 
Location (address, city, etc.):  Click or tap here to enter text. 

Contact Name:  Click or tap here to enter text. 
Title:  Click or tap here to enter text.  
Phone:  Click or tap here to enter text. 

6.  Project location on PTA. Provide map with delineation of project site. 
Click or tap here to enter text. 

7. Why is off-site aggregate necessary? Include availability, impacts to project schedule, costs, etc. 

Click or tap here to enter text. 

8. List the quantity, type, and size gradation of off-site aggregate proposed for the project. 

Click or tap here to enter text. 

Attachment 1 - PTA Pest Prevention Measures 6



Attachment 1 - PTA Pest Prevention Measures 7



Attachment 1 - PTA Pest Prevention Measures 8



Attachment 1 - PTA Pest Prevention Measures 9



Attachment 1 - PTA Pest Prevention Measures 10



Attachment 1 - PTA Pest Prevention Measures 11



Attachment 1 - PTA Pest Prevention Measures 12



Attachment 1 - PTA Pest Prevention Measures 13





·- PTA Boundary 

Ke'amuku Lease APE 

x- Interior Fence

x- Perimeter Fence

• Paddock

@ Water Tank

• Water Trough

CUI 

, 
---

I 

Memorial 

' 

-�

= Highway

0 2 5 
---=====-----====::::JKilometers 

3 4 

0 2 3 
•--====------======::::::iMiles 

Figure 1 - KMA Grazing Lease Development Plan 
CRS-22-095 - Ke'amuku Maneuver Area Grazing Lease No. 2 
Installation, Pohakuloa Training Area, Hawai'i 
TMK (3) 6-7-001 :003, (3)6-7-001 :042, and (3) 6-7-001 :045 

CUI 

N 

A 
1 :95,000 

USAG-HI DPW ENV 

Cultural Resources 

K. Adam Thomas

3/7/2023



 
SUBJECT: CRS-22-095 Livestock Grazing Lease No. 2, KMA 
Enclosure 2 

 
1 

ENCLOSURE 2 

 

Description of the Undertaking per 36 CFR § 800.11(d)(1) 

The undertaking involves leasing 4642 acres of the Keʻāmuku Maneuver Area (KMA) to 
Parker Ranch for cattle grazing to support vegetation management and fire prevention in the 
area. 

The area of potential effect (APE) for this undertaking (Figure 1) is 4642 acres (18.8 
square kilometers) The lease will be for a term of five years with the option to extend for an 
additional 5 years. The lessee will construct and maintain approximately 18 miles of fence line 
on the lease perimeter using 6 ft.-6in. tall galvanized steel T-posts, 8 ft. tall galvanized schedule 
40 pipe and brace posts, and hog wire. The posts will be spaced every 12-15 ft. for a total of 
approximately 7920 posts, and driven down to a depth of two feet. An area approximately ten 
feet wide on the interior of the perimeter fence will be scraped and grubbed for a total of 
approximately 21.82 acres. This provides vehicle access along the fence line and to enable the 
hog fence to lay flat to prevent pigs from digging under the fence and entering the area. The 
lessee intends to construct seven paddocks of varying sizes, by installing single strand electric 
fencing. Approximately 10 miles of electric fence will be constructed with 6ft.-6in. tall T-posts 
placed every 30 feet for a total of roughly 1760 posts, driven down to a depth of two feet. Cattle 
will be rotated through the paddocks to avoid erosion issues and ensure adequate feed. Exact 
numbers of cattle and length of time in each paddock will be based on size of paddock and 
height of vegetation. In order to provide adequate water within the lease area, the lessee will 
install 10 miles (16 kilometers) of above-ground high-density polyethylene water lines, four 450-
gallon water troughs, and two 2000-gallon water storage tanks.   

Description of the Steps Taken to Identify Historic Properties [36CFR § 

800.11(d)(2)] 

Background and archival research about the APE found that the Parker Ranch has a 
long history of cattle and sheep ranching in the area, having acquired the Keʻāmuku parcel as 
part of the purchase of Waikoloa from the heirs of George Hueu Davis in 1901. Farming 
operations at Waikiʻi Village, adjacent to the Keʻāmuku parcel, began as early as 1902, where 
they focused on growing corn, beekeeping, and orchards. Farming activities, including 
mechanical plowing, occurred across the APE until the middle of the 20th century. In the 1950s, 
Waikiʻi Village was closed and many of the buildings moved to Waimea due to failed crops 

caused by drought (Roberts et al. 2004) as well as changes in transportation methods (Maly & 
Maly 2002). Since then, the Waikiʻi Village area has been developed for private residences. 

The Army purchased the Keʻāmuku parcel from Parker Ranch in 2006 and designated it 
the Keʻāmuku Maneuver Area (KMA). Ranching continued in the APE until 2010 when Army 
training began in the KMA. After the 2006 purchase, the Army and the Waikiʻi Homeowners 

Association agreed to create a buffer area around the perimeter of the Waikiʻi Village where no 
training would occur. In 2016, cattle were reintroduced to the KMA in the buffer around Waikiʻi 

Village as part of a grazing lease to reduce the vegetation fuel load and protect the Waikiʻi 

community from wild fires.  
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Previous inventory efforts in the APE include seven archaeological surveys that are 
considered adequate for this undertaking (Table 1; Figure 2). Six of the surveys identified sites 
within the APE for the proposed undertaking. With the number of archaeological surveys 
previously conducted, no future identification efforts were determined necessary 

Table 1. Archeological Surveys in the APE 
Survey Reference Survey 

Type 
Year Sites within 

Proposed 
APE 

Phase I 
Archaeological 
Reconnaissance 
Survey of 1,010 Acres 
of Puʻu Keʻekeʻe 
Lands 

Desilets and Roberts 
2005; Brown, et al 2008 

Pedestrian 2002 22933, 
23386,  
23473 

Archaeological 
Surveys of Proposed 
Training Areas for the 
Stryker Brigade 
Combat Team 

Roberts, et al 2004; 
Robins, et al 2007 

Pedestrian 2004 22933, 
23473, 
23487, 
23488,  
23490, 
23497,  
23600 

Archaeological 
Survey of Trail to 
West Side of 
Keʻāmuku Sheep 
Station 

Taomia & Luscomb 2008 Pedestrian 2008 26912 

Archaeological 
Survey of the Heʻewai 
Mauka Trail in 
Keʻāmuku Maneuver 
Area for Trail 
Improvement Project 

Syrop and Curdts 2013 Pedestrian 2010 23497 

Cultural Resources 
Survey of the Waikiʻi 
Wild Fire 
Management Area in 
Priority Area 1 & 3 for 
the Proposed 
Improvements in the 
Keʻāmuku Maneuver 
Area 

Head 2012 Pedestrian 2011 None 

Phase I Cultural 
Resources Survey of 
Target Locations for 
the Proposed Repairs 
to Keʻe Keʻe Road 
and the Main Supply 

Crowell 2011 Pedestrian 2011 26912 
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Route in Priority Area 
One of the Keʻāmuku 
Maneuver Area at 
Pōhakuloa Training 
Area 

Cultural Resources 
Survey of the 
Northern Portion of 
the Proposed 
Improvements to the 
Main Supply Route 
(MSR) Trail in Priority 
Areas Two and Three 
of the Keʻāmuku 
Maneuver Area 

Yamauchi 2014 Pedestrian 2013 T-013114-01,  
 

 

Site 23386 is a modern stone alignment located adjacent and parallel to a modern 
northeast-southwest oriented fence line (Desilets and Roberts 2005, Brown et al 2008). The 
alignment is constructed of loosely piled ʻaʻā boulders and cobbles with an average width of 1.2 
m. No artifacts or other cultural resources were observed in the vicinity of the stone alignment. 
The site was initially interpreted by Desilets and Roberts (2005) as a former livestock fenceline 
associated with sheep and cattle grazing, but after closer inspection it is evident that the stones 
have been aligned by heavy machinery sometime in the 20th century and the alignment is a 
result of landscape clearing performed in preparation for fenceline installation. In addition, this 
site is not historically significant and does not qualify for listing in the National Register of 
Historic Places (NRHP). 

Site 23473 consists of two mound features constructed of local ʻaʻā lava rock located on 

top of a west facing slope approximately 25 m west of a 4x4 road (Roberts et al. 2004; Robins 
et al. 2007). Feature 1 measures 2.3 m long x 1.8 m wide with a height of 0.6 m and was noted 
in 2007 by Robins and colleagues as being in poor condition. Feature 2 is a 0.7 m diameter 
circular mound comprised of approximately 10 cobbles piled 0.5 m high. It is located 30 m south 
of Feature 1. The north-south alignment of the mounds suggests they are markers for the 
adjacent north-south oriented road. Based on the lack of cultural material associated with the 
site and the poor condition of the features, this site does not qualify for inclusion in the NRHP. 

Site 23487 is a roughly 3 m diameter circular enclosure measuring 0.6 m high (Robins et 
al 2007, Rumsey 2009). It is comprised of loosely stacked boulders and cobbles with the walls 
resting directly on the ground surface. It is in poor condition and appears to be hastily 
constructed (Rumsey 2009). Military debris and gun casings were recovered adjacent to the 
southwest wall with bullet casing headstamp indicating a 1952 manufacture date. This site was 
determined to be military in origin and used as a small defensive position/gun emplacement 
during training activity. Based on the recent military origin of the site and its poor condition, this 
site lacks integrity and historical significance and does not qualify for inclusion in the NRHP.  
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Site 23488 is a low, triangular mound located on the nose of a ridge (Robins et al 2007, 
Rumsey 2009). The site is approximately 1.5 m long x 1.5 m wide x 0.3 m high and is 
constructed of approximately 12 ʻaʻā boulders. A small pile of machine gun casings were found 

approximately 3.7 m northwest of the mound. The headstamp on the casings was dated to 
1952. This site was determined to be military in origin and likely used as a gun emplacement for 
a bipod or tripod mounted machine gun during training actions. Based on the recent military 
origin and apparent hasty construction, this site lacks integrity and historical significance and 
does not qualify for inclusion in the NRHP. 

Site 23497 consists of 3 features situated atop a high point just south of a gorge with a 
two-track access road bisecting the site (Robins et al 2007, Lewis & Tejeda, 2017). Feature 1 is 
a 4 m x 3 m L-shaped structure constructed of basalt cobbles and boulders piled 1 to two 2 
courses high. No associated cultural materials were recovered during survey or subsequent 
testing. Feature 2 is a 3 m x 1.8 m x 0.5 m tall C-shaped structure located approximately 14 m 
southeast of Feature 1. It is constructed of basalt cobbles and boulders, including some rough 
facing, and is piled five courses high with an associated soil floor. No associated cultural 
materials were recovered during survey or subsequent testing. Feature 3 is a 4 m x 3 m x 0.6 m 
tall C-shaped structure located approximately 3 m southeast of Feature 2 and is situated on the 
edge of a ridgeline. The structure is constructed of basalt cobbles and small boulders in 
association with in situ boulders and an associated soil floor. The walls are 1 to two 2 courses 
high. Initial (Robins et al 2007) and subsequent (Lewis & Tejeda, 2017) testing recovered 
military rubbish in association with Feature 3. Based on the recent military origin and apparent 
hasty construction, this site lacks integrity and historical significance and does not qualify for 
inclusion in the NRHP. 

Site 23600 is a 2.5 m long x 1 m wide x 0.7 m high mound located on a small rocky knoll 
(Roberts et al 2004, Robins et al 2007). It is constructed of loosely piled small boulders and has 
been interpreted as a likely land clearing pile associated with pasture improvement activities. No 
cultural materials have been observed in association with the mound and it was noted in fair 
condition. Due to the poor integrity, lack of associated cultural materials, and unlikelihood that 
the site will yield additional information regarding local cattle ranching activities, the site lacks 
historical significance and does not qualify for listing on the NRHP.  

Site 26912 is a 4 m long x 4 m wide x 3 m tall collapsed wooden water tank complex 
located south of Puʻu Kanalopakanui (Taomia and Luscomb 2008). The water tank is 
constructed of milled redwood planks placed atop several cement pillars and bound by 
adjustable metal bands. An associated wooden ladder, galvanized pipe, and a float were also 
documented. In addition, a fence post enclosure surrounds the tank and water pipes extend out 
from the tank and across a nearby stream bed. In 2010, nearby construction activities shut off 
water to the tank causing a loss of structural integrity (Tejeda et al. 2014). The absence of water 
in the tank caused the boards to dry and shrink; the metal bands to loosen; and, eventually, the 
collapse of the structure into a heap. In addition, destruction by ungulates has also occurred, 
including to the surrounding barbed wire fencing. Due the severe loss of structural integrity and 
subsequent destruction by ungulates, this site does not qualify for listing in the NRHP.  
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Site T-013114-01 is a 185 square-meter historic-era ranching complex consisting of four 
features: a remnant wooden fence, a steel water trough, a ground surface border of welded pipe 
and rebar, and a length of galvanized pipe (Yamauchi 2014). The three fence posts are 
positioned at the boundary of the complex and were likely part of a fence enclosure, as 
evidenced by u-nails still embedded in the fence posts. All posts were noted to be in good 
condition. The large rectangular galvanized steel water trough most likely received water from 
upslope and has a three-inch galvanized steel pipe connected to a feed system covered by a 
rectangular galvanized steel cover. The trough was noted to be in excellent condition. A ground 
surface border comprised of welded water pipes and bent rebar is in excellent condition. Finally, 
a galvanized pipe extends 1.2 m perpendicular to the trough and is buried into the ground 
surface. No associated cultural materials have been recovered from the site. This site likely 
functioned as a watering area during Parker Ranch’s tenure of the Keʻāmuku parcel. The site 
has experienced some impacts by the natural elements and a degradation of features means 
the site no longer retains its integrity. Due to the lack of associated cultural materials, loss of 
integrity, and unlikelihood that the site will yield additional information regarding local cattle 
ranching activities, the site does not qualify for listing on the NRHP. 

 
Basis for Determining that No Historic Properties Are Affected per 36 CFR § CFR 

800.11(d)(3) 

The sites distinctly lack integrity of design, material, and workmanship as result of expedient 
rudimentary construction. While the sites remain on the ground, at least mostly, where they 
were constructed does not merit integrity, and setting, feeling, association have been degraded 
to the point the sites and objects cannot convey their importance. As the sites and objects show 
a lack of integrity and do not convey their importance, the USAG-HI PTA Garrison Commander 
has determined that the seven sites are not eligible to the NRHP.  

None of the sites identified in the APE retain historical significance and integrity that would 
make them eligible for inclusion in the NRHP and therefore, they are therefore not considered to 
be historic properties for the purposes of the National Historic Preservation Act.  Because there 
are no historic properties in the APE, no historic properties will be affected by the proposed 
undertaking.  

 

 

  



 
SUBJECT: CRS-22-095 Livestock Grazing Lease No. 2, KMA 
Enclosure 2 

 
8 

ENCLOSURE 2 

 

References Cited 
 
Brown, David L., Cassidy R. DeBaker & John A. Peterson. 2008. Phase II Archaeological 
Survey for Significance Determination of Cultural Resources, Stryker Brigade Combat Team 
Go/No Go Maneuver Areas and 1,010-Acre Area Near Puʻu Keʻekeʻe, Pōhakuloa Training Area, 
Island of Hawaiʻi, Hawaiʻi. TMKs 3-6-7-001:por. -003, 3-7-1-004:por 007, 3-4-4-016:por 005, 3-
4-4-045:por 008. Report prepared for U.S. Army Engineer District, Honolulu.  
 
Desilets, Michael & Alice K.S. Roberts. 2005. Phase I Archaeological Reconnaissance Survey 
of 1,010 Acres of Puʻu Keʻekeʻe Lands at U.S. Army Pōhakuloa Training Area, Waikoloa 
Ahupuaʻa, South Kohala District, Island of Hawaiʻi, Hawaiʻi. (TMK 3-6-7-01: por. 03). Report 
prepared for the U.S. Army Engineer District, Honolulu.  
 
Head, James. 2012. Memorandum for the Record: Cultural Resources Survey of the Waiki‘i 
Wild Fire Management Area in Priority Area 1 & 3 for the Proposed Improvements in the 
Ke’āmuku Maneuver Area (KMA) at Pōhakuloa Training Area (PTA), [TMK (3) 6-7-001:009], 
Waikoloa Ahupuaʻa, South Kohala District, Hawai‘i Island. 
 
Maly, Kepā, & Onaona Maly. 2002. He Wahi Moʻolelo no ka ʻĀina a me nā ʻOhana o Waikiʻi Ma 
Waikoloa (Kalana o Waimea, Kohala), a me ka ʻĀina Mauna: A Collection of Traditions and 
Historical Accounts of the Lands and Families of Waikiʻi at Waikoloa (Waimea Region, South 
Kohala), and the Mountain Lands, Island of Hawaiʻi (TMK Overview Sheet 6-7-01). Report 
prepared for the Waikiʻi Ranch Homeowner’s Association.  
 
Roberts, Alice K., Jennifer Robins & Amy Buffum. 2004. Archaeological Surveys of Proposed 
Training Areas for the Stryker Brigade Combat Team, U.S. Army Pōhakuloa Training Area, 
Island of Hawaiʻi, Hawaiʻi. TMK [3] 4-4-016:001, 005: 6-7-001:003. Report prepared for U.S. 
Army Engineer District, Honolulu. 
 
Robins, Jennifer J., Karen A. Desilets & Ana Lucia Gonzalez. 2007. Final: Intensive Phase II 
Survey for Significant Determinations of Cultural Resources, Keʻāmuku Land Acquisition Area 
(WPAA), for the Stryker Brigade Combat Team (SBCT), U.S. Army Pōhakuloa Training Area, 
Hawaiʻi Island, Hawaiʻi. TMK [3]6-7-001:003. Report prepared for U.S. Army Engineer District, 
Honolulu.  
 
Rumsey, Shane. 2009. Memorandum for the Record: Evaluation of Sites Located within 500m 
of proposed Keʻāmuku Developments, Pōhakuloa Training Area, TMK (3) 6-7-001:003, 
Waikoloa Ahupuaʻa, South Kohala District, Hawaiʻi Island, Hawaiʻi.  
 
Syrop, Jeffrey, and Alysia Curdts, 2013. Memorandum for the Record: Archaeological Survey of 
the He‘ewai Mauka Trail in Ke’āmuku Maneuver Area (KMA) for Trail Improvement Project, 
Pōhakuloa Training Area (PTA), Waikoloa Ahupuaʻa, South Kohala District, Hawai‘i Island, 
Hawai’i [TMK(3) 6-7-001: 003]. 
 
Taomia, Julie M. & Kelly Luscomb. 2008. Memorandum For the Record: Archaeological Survey 
or Trail to West Side of Keʻāmuku Sheep Station (TMK (3) 6-7-001: 003) in Waikōloa Ahupuaʻa, 
South Kohala District, Hawaiʻi, Hawaiʻi.  



 
SUBJECT: CRS-22-095 Livestock Grazing Lease No. 2, KMA 
Enclosure 2 

 
9 

ENCLOSURE 2 

 

Tejeda, Ana A., James Head, Jeffrey Yamauchi, Jeffrey Syrop, Brian Tucker, and Alysia Curdts. 
2014. Cultural Resource Management Annual Report-Draft: 2012-2013. Pohakuloa Training 
Area, Island of Hawaiʻi. U.S. Army Garrison, Hawaiʻi.  
 
Yamauchi, Jeffrey. 2014. Memorandum For the Record: Cultural Resources Survey of the 
Northern Portion of the Proposed Improvements to the Main Supply Route (MSR) Trail in 
Priority Areas Two and Three of Ke’āmuku Maneuver Area at Pōhakuloa Training Area (PTA), 
Waikoloa Ahupuaʻa, South Kohala District, Hawaiʻi Island, Hawaiʻi [TMK (3) 6-7-001:009].  



ENCLOSURE 3 
 
SUBJECT: National Historic Preservation Act Section 106 Consultation for Keʻāmuku 
Maneuver Area Grazing Lease No. 2, Pōhakuloa Training Area, Hawaiʻi Island, Hawaiʻi 
TMK (3) 6-7-001:003, (3)6-7-001:042, and (3) 6-7-001:045. Project# CRS-22-095. 
Archaeology Review 
 

Page 1 of 2 
 

Distribution List 

Mr. William J. Aila, Jr. and Mrs. Melva N. Aila 
Hui Mālama O Mākua 

Ms. Geri Bell    
Hawaiʻi Council, Association of Hawaiian Civic 
Clubs 

Ms. Leinaala Benson    
PTA Cultural Advisory Committee 

Mr. Norman Mana Kaleilani Cáceres    
ʻOhana Huihui 
 

Mr. Kukauakahi Ching    
 

Dr. Alan Downer    
State Historic Preservation Division 
Department of Land and Natural Resources 

Mr. Hailama Farden    
Association of Hawaiian Civic Clubs 
 

Ms. Kiersten Faulkner    
Historic Hawaii Foundation 
 

Ms. Olinda (Nina) Fisher    
Ka ‘Ohana O Hoʻohuli 
 

Mr. E. Kalani Flores    
Flores-Case ‘Ohana 
 

Ms. Danielle Foster    
National Park Service 
Hawaii Volcanoes National Park 

Mr. Ronald Fujiyoshi    
ʻOhana Ho'opakele 
 

Aliʻi Sir Nathan Keola Grace    
Royal Order of Kamehameha I 
Moku ‘o Kōhala 

Dr. Haʻaheo Guanson    
Pacific Justice and Reconciliation Center 
Native Hawaiian Church 

Mr. William Aweau Hoʻohuli    
Ka ‘Ohana O Hoʻohuli 
 

Mr. Josiah L. (Black) Hoʻohuli    
Ka ‘Ohana O Hoʻohuli 
 

Dr. Sylvia Hussey    
Office of Hawaiian Affairs 
Attn: OHA Compliance Enforcement 

Ms. Mary Maxine L.S. Kahaulelio    
 

Mr. Matthew Kahoopii    
House of Nobles 
 

Mr. Kyle Kajihiro and Ms. Terrilee Keko‘olani 
Hawaiʻi Peace and Justice 
 

Ms. Lani Maʻa Lapilio    
Maʻa ʻOhana, Aukahi 
 

Mr. Tom Lenchanko    
ʻAha Kūkaniloko Koʻa Mana Mea Ola Kanaka 
Mauli Hoalii Iku Pau 
 

Ms. Rhonda Loh    
National Park Service 
Hawaii Volcanoes National Park 

Ms. Stephanie Nagata 
Office of Maunakea Management 
University of Hawaiʻi at Hilo 



ENCLOSURE 3 
 
SUBJECT: National Historic Preservation Act Section 106 Consultation for Keʻāmuku 
Maneuver Area Grazing Lease No. 2, Pōhakuloa Training Area, Hawaiʻi Island, Hawaiʻi 
TMK (3) 6-7-001:003, (3)6-7-001:042, and (3) 6-7-001:045. Project# CRS-22-095. 
Archaeology Review 
 

Page 2 of 2 
 

 
 

Mr. Reid Nelson    
Advisory Council on Historic Preservation 
 

Ms. Carolyn Keala Norman    
'Ohana Keaweamahi 
 

Mr. Christophor Oliveira    
Koa Ike 
Marae Ha'akoa 

Ms. Kaleo Paik    
Hoi Mai Ka Lei I Mamo  
Aha Wahine 
 

Dr. Benton Kealii Pang    
O‘ahu Council of Hawaiian Civic Clubs 
 

Dr. Kahu Kaleo Patterson    
Pacific Justice and Reconciliation Center 
 

Mr. Kamaile Puluole-Mitchell    
Office of Hawaiian Affairs 
 

Ms. Leimaile Quitevis    
ʻOhana Quitevis 
 

Ms. Milillani B. Trask    
Na Koa Ikaika KaLahui Hawaii 
 

Mr. JR Keoneakapu Williams    
ʻOhana Kapu 
 

Ms. Taffi Wise    
Kanu o Ka ʻAina Learning ʻOhana 
 

Mr. William Young    
House of Nobles 
 



[URL Verdict: Neutral][Non-DoD Source] RE: End of Section 106 Consultation Period for
CRS-22-095 Ag Grazing Lease at KMA, PTA

Downer, Alan S <alan.s.downer@hawaii.gov>
Wed 5/24/2023 12:38 PM

To: Miller, Heidi E CIV USARMY IMCOM PACIFIC (USA) <heidi.e.miller10.civ@army.mil>;Hacker, Stephanie
<stephanie.hacker@hawaii.gov>
Cc: Crowley, David M (Dave) CIV USARMY IMCOM PACIFIC (USA) <david.m.crowley22.civ@army.mil>;Cronin,
Kevin E LTC USARMY IMCOM PACIFIC (USA) <kevin.e.cronin.mil@army.mil>;Gamez, Adrian CIV USARMY
IMCOM PACIFIC (USA) <adrian.gamez.civ@army.mil>;Cho, Jessica CSM USARMY IMCOM PACIFIC (USA)
<jessica.cho.mil@army.mil>;Anamizu, Joy N CIV USARMY IMCOM PACIFIC (USA)
<joy.n.anamizu.civ@army.mil>;Ana.Tejeda@colostate.edu
<Ana.Tejeda@colostate.edu>;mborthwick@achp.gov <mborthwick@achp.gov>;Gilda, Laura L CIV USARMY
IMCOM PACIFIC (USA) <laura.l.gilda.civ@army.mil>;McGunegle, Steven B COL USARMY IMCOM PACIFIC
(USA) <steven.b.mcgunegle.mil@army.mil>;Skasik, Brandi G CIV USARMY IMCOM PACIFIC (USA)
<brandi.g.skasik.civ@army.mil>;Wise, Derek Glenn CSM USARMY IMCOM PACIFIC (USA)
<derek.g.wise.mil@army.mil>;Schmidt, Mary E CIV USARMY HQDA DCS G-9 (USA)
<mary.e.schmidt37.civ@army.mil>;West, Katherine J CIV USARMY IMCOM (USA)
<katherine.j.west5.civ@army.mil>;usarmy.hawaii.crmp@mail.mil <usarmy.hawaii.crmp@mail.mil>;Alvarado,
Timothy L LTC USARMY SOCOM HQ SOCOM (USA)
<timothy.l.alvarado.mil@army.mil>;mborthwick@achp.gov <mborthwick@achp.gov>;Reid Nelson
<rnelson@achp.gov>;david.b.guldenzopf.civ@mail.mil <david.b.guldenzopf.civ@mail.mil>
Aloha Dr. Miller:  As explained below, I object to the PTA’s arbitrary ‘closing’ of consultation on the referenced
undertaking.

Any fair reading of 36 CFR Part 800 makes it clear that consultation with Native Hawaiian Organizations (NHO)
must occur prior to the Army making its determinations of eligibility and effect.  Making such determinations prior
to consultation violates the purpose of those consultations.  Your own administrative record makes it plain that
consultation with NHOs occurred after the Army made those determinations and sought the SHPOs concurrence.
Indeed those consultations occurred after what would have been the end date for the SHPO to respond to your
initial submission. 

The ‘clock’ on SHPO response starts when the SHPO receives a completely documented submission that provides
the SHPO with sufficient information to reach an independent conclusion regarding the adequacy of the effort to
identify historic properties, the Army’s evaluation of the properties identified, and the Army’s determination of
effect, etc. Consultation with NHOs is essential to informing all of the Army’s determinations on each of those. 
‘Consulting’ NHOs after the Army has reached its conclusions robs both the Army and the SHPO of information
essential to the conclusions reached and our ability to have confidence in them.

In this specific instance, the Army cannot start and stop the process and force SHPO to respond in accordance
with the Army arbitrary determination of the start of the consultation process.  Part 800 is clear on its face that
the SHPOs consultation period begins once the SHPO has all of the information required by the Part 800.  It does
not start when the Army submits an incomplete information package.  The SHPO’s review period began on May
19, 2023, when the Army submitted its ‘notes’ on the consultation meeting with NHOs.

By copy of this email, I am inviting the Advisory Council on Historic Preservation to comment on the timing
question.

If you have any questions, need clarification or wish to discuss any of this, please do not hesitate to contact me.

Mahalo, Alan

Enclosure 3



 
From: Miller, Heidi E CIV USARMY IMCOM PACIFIC (USA) <heidi.e.miller10.civ@army.mil>
Sent: Wednesday, May 24, 2023 9:17 AM
To: Hacker, Stephanie <stephanie.hacker@hawaii.gov>; Downer, Alan S <alan.s.downer@hawaii.gov>
Cc: Crowley, David M (Dave) CIV USARMY IMCOM PACIFIC (USA) <david.m.crowley22.civ@army.mil>; Cronin,
Kevin E LTC USARMY IMCOM PACIFIC (USA) <kevin.e.cronin.mil@army.mil>; Gamez, Adrian CIV USARMY IMCOM
PACIFIC (USA) <adrian.gamez.civ@army.mil>; Cho, Jessica CSM USARMY IMCOM PACIFIC (USA)
<jessica.cho.mil@army.mil>; Anamizu, Joy N CIV USARMY IMCOM PACIFIC (USA) <joy.n.anamizu.civ@army.mil>;
Ana.Tejeda@colostate.edu; mborthwick@achp.gov; Gilda, Laura L CIV USARMY IMCOM PACIFIC (USA)
<laura.l.gilda.civ@army.mil>; McGunegle, Steven B COL USARMY IMCOM PACIFIC (USA)
<steven.b.mcgunegle.mil@army.mil>; Skasik, Brandi G CIV USARMY IMCOM PACIFIC (USA)
<brandi.g.skasik.civ@army.mil>; Wise, Derek Glenn CSM USARMY IMCOM PACIFIC (USA)
<derek.g.wise.mil@army.mil>; Schmidt, Mary E CIV USARMY HQDA DCS G-9 (USA)
<mary.e.schmidt37.civ@army.mil>; West, Katherine J CIV USARMY IMCOM (USA)
<katherine.j.west5.civ@army.mil>; usarmy.hawaii.crmp@mail.mil; Alvarado, Timothy L LTC USARMY SOCOM HQ
SOCOM (USA) <timothy.l.alvarado.mil@army.mil>
Subject: [EXTERNAL] Re: End of Section 106 Consultation Period for CRS-22-095 Ag Grazing Lease at KMA, PTA
 
Good morning Ms. Hacker and Dr. Downer,
 
Thank you for your interest and consideration of this project.
 
A review request and supplementary documentation were provided to SHPD on Thursday 13 APR 2023
regarding the proposed Ag Grazing Lease in KMA (CRS-22-095; HICRIS 2023PR00470). Based on this
submission date, the end of the 30-day comment period was slated for Monday, 15 MAY 2023. As Ms.
Hacker indicated, I spoke with her on the phone on Tuesday, 16 MAY 2023 and agreed to provide SHPD
until COB Friday, 19 MAY 2023 to provide comments. PTA Cultural Resources hosted a consultation
meeting with consulting parties on Thursday, 18 MAY 2023. The notes from this meeting were provided
to SHPD at COB on Friday, 19 MAY 2023 along with a notice alerting the end of the consultation period.
 
This notice of the end of the consultation period and associated meeting notes were provided as a
courtesy to SHPD to alert them of the end of the consultation period and document the lack of
comments regarding cultural resources. Based on 36 CFR 800, this alert and meeting minutes are not a
requirement and do not reset the 30-day window. There is nothing in 36 CFR 800.5 or 800.11 stating
that alerting SHPD of a lack of comments constitutes new information and resets the 30-day window. 
 
Since PTA CR received no comments regarding NHPA or cultural resources concerning the proposed
project within the extended time frame, we are moving forward with the project as stated.
 
We appreciate the time you spent reviewing this project and your involvement in the consultation
process.
 
Respectfully,
 
Heidi Miller, PhD, RPA
Archaeologist
USAG-Pōhakuloa
heidi.e.miller10.civ@army.mil
808-787-7802

From: Hacker, Stephanie <stephanie.hacker@hawaii.gov>
Sent: Friday, May 19, 2023 3:13 PM
To: Miller, Heidi E CIV USARMY IMCOM PACIFIC (USA) <heidi.e.miller10.civ@army.mil>; Downer, Alan S

mailto:heidi.e.miller10.civ@army.mil
mailto:stephanie.hacker@hawaii.gov
mailto:heidi.e.miller10.civ@army.mil


<alan.s.downer@hawaii.gov>
Cc: Crowley, David M (Dave) CIV USARMY IMCOM PACIFIC (USA) <david.m.crowley22.civ@army.mil>; Cronin,
Kevin E LTC USARMY IMCOM PACIFIC (USA) <kevin.e.cronin.mil@army.mil>; Gamez, Adrian CIV USARMY IMCOM
PACIFIC (USA) <adrian.gamez.civ@army.mil>; Cho, Jessica CSM USARMY IMCOM PACIFIC (USA)
<jessica.cho.mil@army.mil>; Anamizu, Joy N CIV USARMY IMCOM PACIFIC (USA) <joy.n.anamizu.civ@army.mil>;
Ana.Tejeda@colostate.edu <Ana.Tejeda@colostate.edu>; mborthwick@achp.gov <mborthwick@achp.gov>; Gilda,
Laura L CIV USARMY IMCOM PACIFIC (USA) <laura.l.gilda.civ@army.mil>
Subject: [Non-DoD Source] Re: End of Section 106 Consultation Period for CRS-22-095 Ag Grazing Lease at KMA,
PTA
 
Hello Heidi, 
 
We just spoke Tuesday regarding the Section 106 process for this project. I asked if the Army would still accept
a SHPO response letter this week and you stated yes and that there was a consultation meeting to be held this
Thursday. In response, I noted that with the upcoming meeting, the Section 106 process was still then open.
With receipt of the consultation notes you have provided in your email today, regardless of outcome (i.e.
whether objections or additional information was received), the review timeline restarts. 
 
Stephanie
 
 

Stephanie Hacker, M.A.

Archaeologist IV

Hawaii State Historic Preservation Division

Kakuhihewa Building

601 Kamokila Blvd., Suite 555

Kapolei, Hawaii 96707

All submissions for SHPD review must be submitted through SHPD's intake system
at https://shpd.hawaii.gov/hicris. Individual SHPD staff are not responsible for processing intake of materials for

review. Please do not mail hard copy documents to our office.

SHPD initiated "I MUA MONDAYS" in April 2019. Every Monday, SHPD is closed to the public, allowing staff to
focus exclusively on project reviews. Staff will not accept meetings, phone calls, emails, or "walk-ins" on
Mondays. The SHPD Library will be closed to the public. This policy has been approved at the highest levels in
the Administration.
 

From: Miller, Heidi E CIV USARMY IMCOM PACIFIC (USA) <heidi.e.miller10.civ@army.mil>
Sent: Friday, May 19, 2023 2:37 PM
To: Downer, Alan S <alan.s.downer@hawaii.gov>; Hacker, Stephanie <stephanie.hacker@hawaii.gov>
Cc: Crowley, David M (Dave) CIV USARMY IMCOM PACIFIC (USA) <david.m.crowley22.civ@army.mil>; Cronin,
Kevin E LTC USARMY IMCOM PACIFIC (USA) <kevin.e.cronin.mil@army.mil>; Gamez, Adrian CIV USARMY IMCOM
PACIFIC (USA) <adrian.gamez.civ@army.mil>; Cho, Jessica CSM USARMY IMCOM PACIFIC (USA)
<jessica.cho.mil@army.mil>; Anamizu, Joy N CIV USARMY IMCOM PACIFIC (USA) <joy.n.anamizu.civ@army.mil>;
Ana.Tejeda@colostate.edu <Ana.Tejeda@colostate.edu>; Gilda, Laura L CIV USARMY IMCOM PACIFIC (USA)
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<laura.l.gilda.civ@army.mil>
Subject: [EXTERNAL] End of Section 106 Consultation Period for CRS-22-095 Ag Grazing Lease at KMA, PTA
 
Dear Dr. Downer:
 
Please find attached the letter closing the Section 106 Consultation Period for Keʻāmuku Maneuver Area
Grazing Lease No. 2, Pōhakuloa Training Area, Hawaiʻi Island, Hawaiʻi TMK (3) 6-7-001:003, (3)6-7-
001:042, and (3) 6-7-001:045. Project# CRS-22-095. 
 
USAG-HI PTA uploaded the Section 106 consultation letter and required documentation transmitting the
finding of “no historic properties affected” to SHPD’s HICRIS on April 12, 2023. The 30 day review period
has now closed. USAG-HI PTA did not receive an objection from the State Historic Preservation Officer
(SHPO) within the review period and has received no objections regarding cultural resources from any of
the consulting parties.
 
Also attached are the Memorandum for Record and Meeting Minutes from the consultation meeting held
18 May 2023 on Oahu.
 
If you have any questions, please contact Dr. Heidi Miller, USAG-HI PTA Archaeologist, at
heidi.e.miller10.civ@army.mil or 808-787-7802, or Mr. David Crowley, USAG-HI Cultural Resources
Manager at david.m.crowley22.civ@army.mil or 808-655-9707.
 
respectfully,
 
Heidi Miller, PhD, RPA
Archaeologist
USAG-Pōhakuloa
heidi.e.miller10.civ@army.mil
808-787-7802

mailto:laura.l.gilda.civ@army.mil
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AMIM-HIP-PE 8 June 2023 

MEMORANDUM FOR RECORD 

SUBJECT: Communication with Hawaii State Historic Preservation Division regarding the 
proposed 2nd Agricultural Grazing Lease in Ke’āmuku Maneuver Area, Pōhakuloa Training Area, 
Hawaiʻi Island, Hawaiʻi (CRS-22-095). 

1. On 13 April 2023, I submitted a Section 106 consultation packet (letter dated 12 April 2023) to
the State Historic Preservation Division (SHPD), the State Historic Preservation Office (SHPO)
for Hawaiʻi, through SHPD’s Hawaiʻi Cultural Resource Information System (HICRIS) online
portal and via email to Ms. Stephanie Hacker, SHPD Inter-Island Archaeologist, and Dr. Alan
Downer, SHPD Administrator. The same packet was provided to our National Historic
Preservation Act (NHPA) Consultation Parties on Monday 17 April 2023 via either email or
United States Postal Service (dependent on their preferred method of communication). The
submission of this packet marked the start of the 30-day comment period as outlined in the
NHPA 36 CFR 800 designating its closure on Monday 15 May 2023 with a consultation meeting
for those interested scheduled for Thursday 18 May 2023.

2. On Tuesday, 16 May 2023, Ms. Hacker called me on the phone and requested a consultation
period extension until the end of the week. I agreed to provide SHPD until close of business on
Friday, 19 May 2023 to provide comments. Myself and Dave Crowley, U.S. Army Garrison
Hawaiʻi (USAG-HI) Cultural Resources Manager (CRM) hosted a hybrid in-person/Teams
consultation meeting with interested Native Hawaiian Organizations (NHOs) and the public on
Thursday 18 May. On Friday, 19 May, I provided an End of Consultation Notice to SHPD via
email and the HICRIS portal. I included a copy of the meeting minutes from our consultation
meeting with the Notice as a courtesy to SHPD. We received no comments regarding cultural
resources either during the meeting or the consultation period. This same Notice was provided
to our consulting parties on Friday 26 May 2023. The Notices were not sent at the same time
due to an issue with the Notice sent to consulting parties which had to be resigned by my
Commander.

3. Ms. Hacker from SHPD responded to the End of Consultation Notice on Friday, May 19
stating that receipt of the meeting minutes from the consultation meeting was new information
and restarted the SHPD response timeline. At this time, SHPD began to loop in the Advisory
Council on Historic Preservation (ACHP) by cc’ing Ms. Megan Borthwick on the email chain. On
Wednesday 24 May, I responded to Ms. Hacker’s email stating that the meeting minutes were
provided as a courtesy to them and did not constitute new information. I informed them that we
were continuing the project as planned. Dr. Downer responded later that day stating that
consultation with NHOs must occur prior to the Army making Determination of Eligibility. He
further stated that the submission of the meeting minutes completed the information package
and marked the beginning of the SHPD response period.

4. On Thursday, 25 May, Ms. Borthwick of the ACHP contacted me via email requesting a
phone conversation. We spoke over the phone later that day and Ms. Borthwick explained to me
that she was gathering information on the project and associated discussions between the
USAG-HI cultural resources team and SHPD. I provided her a quick description of the project
and a rundown of the conversations and correspondence up to that point. Ms. Borthwick asked
me to provide her with a copy of the Section 106 packet, which I sent her by email later that day.
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I also provided her with the End of Consultation Notice and Consultation Meeting Minutes. Ms. 
Borthwick told me she was also planning to speak with Ms. Hacker and, once she had gathered 
all the information, she would discuss the issue with the rest of the ACHP team and provide us 
with some guidance. I thanked her for her time and told her I would wait for her guidance before 
making any further moves.  

5. On Tuesday 30 May, SHPD responded to the 12 April 2023 request for concurrence with a 
non-concurrence letter. In the letter, SHPD stated that they did not believe the USAG-HI met its 
Section 106 requirements and that the USAG-HI foreclosed on SHPO’s ability to comment. On 
2 June, I spoke with Ms. Mary Schmidt, Army Deputy Preservation Officer, concerning the 
project and subsequent correspondence with SHPD. Ms. Schmidt advised USAG-HI to submit a 
formal request for intervention to the ACHP. 

6. I disagree with SHPDs assessment that the USAG-HI did not meet its Section 106 
requirements and that we foreclosed on SHPOs ability to comment. Per 36 CFR 800.2(a)(4) 
consulting parties were involved in the findings as indicated by the letter sent to consulting 
parties, the provided consultation period, and the consultation meeting. No determinations of 
eligibility were made at this time because none of the sites in the area of potential effects (APE) 
were considered eligible, thus the finding of ‘no historic properties affected.’ In addition, 36 CFR 
800.3(g) states that consultation may address multiple steps so long as consulting parties have 
adequate time to express their views. The way the USAG-HI submitted the Section 106 packet 
for this undertaking is standard practice for a project of this scope and SHPD has accepted this 
practice in the past. Consulting parties were provided adequate time to express their views and 
no comments on cultural resources were received during the comment period, which extended 
beyond the 30-day requirement. Furthermore, under 36 CFR 800.2(a)(4)(c), SHPD is a separate 
entity from the NHOs and is supposed to provide advice and assistance to the federal agency 
regarding historic properties independently from NHOs. Finally, according to 36 CFR 800.9(b), 
agency foreclosure refers specifically on the ACHP’s ability to comment: it does not apply to 
SHPD and SHPD can not make this claim. 

7. The point of contact for the memorandum is the undersigned at heidi.e.miller10.civ@army.mil 
or (808)787-7802.  

 

         Heidi Miller, PhD, RPA 
         USAG-HI Archaeologist 
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