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                      US ARMY SUPPORT ACTIVITY, FORT DIX, LEGAL BRIEF
A PREVENTIVE LAW SERVICE OF THE LIMITED LEGAL ASSISTANCE OFFICE
KEEPING YOU INFORMED ON YOUR PERSONAL LEGAL NEEDS
 INFORMATION ABOUT TRUSTS
Note:  Please be aware that this legal brief is written with federal estate taxation in mind.  

What is an Irrevocable Life Insurance Trust (ILIT)?  An ILIT is the owner and beneficiary of an insurance policy on your life.  When you die, the life insurance benefit is paid into the ILIT to benefit your ILIT beneficiaries.  Such payment is excluded from taxes on your estate. The ILIT can also provide ready cash (liquidity) to pay your estate tax (if applicable) without increasing the value of your taxable estate.

What is a Credit Shelter Trust (also known as a bypass or family trust)?  Such trust helps a married couple double the amount of value they leave to their kids/others, free of estate tax.  When one of the spouses dies, his/her estate is divided into two shares, usually called the Marital Share and the Family Share.  The Marital share benefits the surviving spouse during his/her lifetime and makes use of the marital deduction for property passing to a spouse.  The Family Share takes advantage of the unified tax credit (reduces or eliminates tax liability) available to the deceased spouse’s estate.  Eventually, when both spouses are deceased, the Credit Shelter Trust has the result of meaningful tax savings to their combined estates and more estate value given to their children/others.  A Credit Shelter Trust is generally applicable in cases of multimillion-dollar estates.
What is a Disclaimer Trust? It is a type of trust that gets set up in a married couple joint revocable trust after the death of the first spouse. Its creation provides flexibility in planning for estate taxes, asset protection for the surviving spouse, and protection for the first to die that his or her property will be passed to the beneficiaries originally selected and not to a new spouse of the surviving spouse. This trust has embedded provisions (usually contained in a Will) that allow a surviving spouse to put specific assets under the trust by disclaiming ownership of a portion of the estate. Disclaimed property interests are then transferred to the trust, without being taxed.
What is a Trust Protector or Protector?  When you appoint a trustee, you are basically saying that you trust that person to honestly and correctly manage the assets in your trust.  A relatively new concept, in the history of trusts, is the optional appointment of a trust protector or protector (hereinafter “protector”).  The protector is like the watchdog of your trustee.  The protector has the power to terminate your trustee for misconduct.  Sometimes, the protector may have the power to fire a trustee and then appoint a successor trustee. The protector could be a person, a trust company, or a bank with trust powers.  The protector needs to be independent and not be related or subordinate to you, your family, and any direct and indirect beneficiaries of your trust.

What is a Living Trust?  It is a legal document created by the grantor/trustor/settlor (you) while still alive. Similar to a Will, it sets forth your desires regarding your assets, dependents, and heirs.  The person who controls the trust and its assets is the trustee.  People who are to receive the benefits of the trust’s assets are called beneficiaries.

Are there different types of Living Trusts?  There are two types of Living Trusts:

Revocable Living Trust – You place your assets into the ownership of the trust during your lifetime.  You are the trustee of your own trust and have control of its assets.  You can change and/or revoke the trust whenever you desire. The trust assets are part of your estate and subject to estate taxes.

Irrevocable Living Trust – You permanently and irrevocably place your assets into the ownership of the trust during your lifetime.  You have given away all control and ownership of the trust assets.  The trust assets are not part of your estate and not subject to estate taxes. An Irrevocable Living Trust is a rarity, as you are putting your own assets/money beyond your reach while still alive.

Do I need a Will or a Living Trust?  Not everyone needs a Living Trust, but most people do need a Will.  Even if you decide to have a Living Trust, you would still want a Will to give away any property that does not end up in your Living Trust. 

Compared to a Will, will I save estate taxes with a Living Trust?  No. While a Living Trust can avoid Will probate proceedings, a Living Trust does not avoid estate taxes.  A Will’s probate assets and/or a Living Trust’s assets are part of your gross estate for estate tax purposes.

Will a Living Trust save on income taxes?  No.  Living Trust income (interest) is taxable to you, the grantor (as trustee), for income tax purposes.  If you are not the trustee of your Living Trust, then a separate tax payer identification number must be obtained, for the Living Trust, and annual tax returns must be filed.

Will a Living Trust protect assets from creditors?  Creditors can reach a Living Trust’s assets during the lifetime of the grantor.

Will a Living Trust preserve assets and still allow Medicaid qualification?  No.  Living Trust assets are counted as resources for Medicaid qualification, just as if they were owned by you, the grantor.
If I am thinking about making a Living Trust, how should I start?  Meet with an attorney knowledgeable in estate planning, probate, and tax matters.  Drafting a Living Trust requires professional judgment to obtain the best results.  You may find out that a Living Trust is or is not the best plan for you. 
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